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1 Have peruſed this T reatiſe, Intituled the 
twelfth part of the REPORT S of Sir 
Edward Coke Knight; and 1 do, upon my rea- 
ding thereof, conceive the ſame to be his Col- 
lectiont, and that the Printing ofthe ſame (con- 
taining very much good, and uſefull learning) 


will be for the good of this Nation, and 
of the Profeſſors of the C O MH MON 
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The ſecond of February 
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The moſt of them very Famous, being of the KIx Os 
eſpeciall Reference, from the 


COUNCIL TABLE, 


Concerning the Prerogative; As for the digging of 


Salt-peter, Forfeitures, Forreſts, Proclamations, c. And the Ju- 
riſdictions of the Admiralty, Common Pleas, Star-Chamber, High Com- 
miſſion, Court of Wards, Chanccry, & c. And Expoſitions and Reſolutions 
concerning Authorities, both Eccleſiaſticall and Civill, within this Realme. 


Alſo the Formes and Proceedings of Parliaments, both in 
ENGLAND, & IREL A ND: 1 
With an Expoſition of Poynings L AW. "FA 
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Non eſt leges condendi authoritas, ubi non eſt obediendi neceſitas, & è converſo. 
— | ; — —— ; 
wth Alphabeticall Tables, wherein may be found the Principall Matters - 44 
contained in this Book, "2 
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LONDON, 


Printed for Henry Twyford and Thomas Dring , and are to be 
D fold in Vine- Court Middle Temple, and at the George in Fleer. ſrect, 
neer Chifſords-lnze, 1658. 
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He Pleader, containing perfect Precedents and Forms of Declara- 

tions, Pleadings, Iſſues, Judgments, and Proceedings, in all kinds 
of actions, both reall and perſonall;ty Mr, Br: wow, Mr. Mop le, Mr. Guij/on, 
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to ſue out and proſecute all manner of Writs ; by John Hern Gent. in 
Octavo. | wo 

The Reports of that reverend and learned Judge, Sir Richard Hutton, in 
Folio. . | | 

The twelfth Part of the Reports of Sir Edward Cook, in Fol. 

he Reports of that Learned Judge, Owey, in Folio. 

The Reading upon the Statute touching Bankrupts, by John Stoze, in 
Octavo, | | 
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out of the old and new Bobs of Law, for the benefit of all Practiſers and 
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thereunto belonging, by Iames Howe!l Eſq; in Folio. 
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Paſch. 4. Jacobi Regis. 
Ford and Sheldon's Caſe. 


a N an Infomation in the Exchequer Chamber fo2 the 

bing, againſt Thomas Ford Eſquire , Ralph Shel- 

don Clquire, and divers others; The Caſe was 

thus, | 

Thomas Ford was befoze the Statute of 23. 
Eliz. a Recuſant , and foz money lent to Sheldon, 

ſome befoze 23. Eliz. and ſome after, tooke a Re- 


fendarts, and tooke alſo a Grant of a Rent-charge 
to them in Fee, with condition of Redemption by Deed indented 2: And 
the Recognizance was conditioned fo2 perfozmance of Covenants in the ſaid 
Indenture, and afterward the Statute of the 29 Eliz. was made, by which 
it was enacted.that if default of payment was made in any part of payment 
( viz. ) of 201, foz every month, &c, That then and ſooften the Queens 
MPaje ſty by pꝛoteſs out of the Exchequer may take, ſeiſe , and enjoy all the 
goods, and two parts, & c. And after the ſaid Act, and befoze the 29 year of the 
Kaign of the late Queen, Ford lent divers other g2eat ſumms of money to 
Sheldon, & foꝛ aſſurance of it, tock a Rent-charge by Deed indented, with con- 
dition ef Redemption : And tooke alſo ſeverall Recogniſances in the names of 
ſome cf the other Defendants, foꝛ perfozmance of Covenants, & c. as is afoze- 


ſaid:whi:h Recogniſances did amount in all to the lumme of 2 x 0001 all which 


were to the uſe ofthe ſaid Ford, and to be at his diſpoſition, and they were 
fozfeited : And afterward, viz. 41 Eliz. Ford was convict of Recuſancy, 
and did not pay 20l. per menſem, acco2ding tothe Statute, And, If upon all 
-= caſe the king ſhould have the benefit of th:ſe Recognizances, was the 
Queſtion, | | 

And this caſe was debated by Counſell learned on beth ſides in Court. 
And it was ebjected by the Counſell of Ford, that if the Recognizances had 
been acknowledged to Ford himfelfe, they ſhould not be fozfeited to the 
Lino, fo2 the Statute ſpeaks only of Goods. And Debtgare not included 
within the Wozd (Goods). And therefo2e, if the Bing gꝛant all the Goods 
which came to him by the Attainder of I. S. the Patentee ſhall not have debts 
due to him, fo2 that the Gꝛant onely extends to Goods in poſſesſion and not to 
— inaction, And this act is a penall Law, and ſhall not be extended by 

Equitv. | 

2. It was cljc&ed that theſe Recoomizances were acknowledged, to 
perfozme Covenants in an Indenture concerning a Rent⸗charge: And there- 
foꝛe ſavors of the Kealty,and are net within the intention of the ſaid act, which 
ſpeaks only of Goods, 
4 3. No fraud o2 Covin appears in the caſe ; And then foꝛalm ech as no 
Acco Parliament extends to this caſe, it was ſaid, that the Common Law 

deth net give any benefit to the King: Fo2 at the Common La w, in far ſtrong⸗ 
er Tale, if Ceſtuy que uſe had been _ of Treaſon 3; this uſe Aga 


cognizance in the names of ſome of the other De⸗ 
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Ford and Sheldonse 
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as it was but a truſt and confidence, of which the Law did net take notice, 
it was not fozfeited to the King, and could not bee granted: and if an vſe 
tall net be foꝛfeited, of which there ſhall be a Poſſeſſio fratris, &c. and. 
which ſhall veſcerid to the Heir, A mulco fortiort, a meere truſt and confi- 
gence ſhall net be fo2feited, 3 

4. It was objected, that if the foꝛfeiture in the caſe at the Bar accrues 
to the Bing, by the Statute of 29. Eliz. it ought to be by fozce of this woꝛd 
(Goods): But that ſhall nat bs without queſtion in this caſe, FozFord hath not 
any Goods, but onely a meer truſt and confidence, which is nothing in conſi- 
deration of Law, | ; 

And the Court cannot adjadge that theſe Kecogniſances belong to the Bing 
by equity af the ſaid Statute, becauſe it is penall : Allo one Recogniſance 
was taken in the names of ſome of the vther Defendants, befoze the Statute 
ofthe 29. Eliz. which gave the Foꝛfeiture. 

And to2 that reaſon, it cannot be imagined that it was to vefeat the King of 
a Joꝛfeiture, which then was not in Eſſe, but given afterwards, 

As to the firft objection , it was anſwered and reſolved by all the Barons, 
and by Popham chief Juſtice of England, and divers others of the Jufices, 
with whom they conferred. that if the Necognilances had beene acknowledged 
to the party himſelfe, that they were given to the king without queſtion fo 
perſonall Actions, are as well included within this wo2d, Goods, in an Act of 
Parliament, as Goods in poſſelsion. But inaſmuch.as by the Law things in 
action cannet be granted over fo2 that cauſe by generall gzant (things in action 
(which onely he may grant by his P2erogative ) withzut ſpeciall wo2ds paſſe 
net foz what he can grant only by his P2erogative) can never paſſe by gene⸗ 
rall woꝛds. And it was affirmed, that ſo it had been re ſolved bcioze, that is to 
ſay, That Debts were fozfeited to the Bing bv the ſaid Act ofthe 29. Eliz. 
And where the Statute ſaith, Shall take, ſeiſe, and enjoy all che Goods, and 
two parts, & c. Although a Debt due to a Recuſant cannet be taken and ſei- 
ſed, pet inaſmuch as there is another wo2d, viz. Enjoy, the king may well 
enjoy the Debt; And by p2oceſle out of the Trchequer levy it, and ſo rake and 
ſeiſe, refers to two parts of lands in poſſeſſion, and enzov relates to Goods, 

As tothe ſecond Objection, it was oꝛiginallp faz the loan and fo2bearance 
of mony. And aſwell the Recogniſance as the Annuity were made fo2 the ſecu⸗ 
rity of the payment of the ſaid money : Alſo when the Kecogniſances are foz- 
feited, they are but Chattels perſonall, | 

As ts the third Dbjection, there was Covin apparent: foꝛ when he was a 
Recuſant continually after that Statute of the 2 3. Eliz. t fo2 that chargeable 
tathe Bing, fo2 the foꝛfeiture given by the ſame Act, it ſhall be intended that 
he tooke theſe Kecogniſances in the name ofcthers, with an intent to pꝛevent 
the King of levving of the foꝛfeiture: And all the Recogniſances which were 
taken in other mens names after the ſaid Act, ſhall be pꝛeſumed in Law to be 
ſo taken, to the intent to defeate the Bing of his Fozfeifure : True it is, that 
an Uſe oz Truff ſhall not be fozfeited foz Treaſon o2 cther ofence by the 
Common Law, becauſe it is net a thing of which the Common Law taketh 
any natice, foꝛ that Ceſtuy que uſe, hath neither Jus in re, noꝛ Jus ad rem; but 
by the Common aw, when any act is done with an intent and purpoſe to de- 
fraud the King ol his lawfull duty, o2 Fozfeiture by the common Law, oꝛ ac 
of Parliament. the Ring ſhall net be barred of his lawfall Duty and Fozfei- 
t 14 Per obliquum, Which belongs to him by the Law, if the Act was made 
De directo. 

And therefoꝛe if a man Dut-lawed buy Goods in the names of others, the 
Ving ſhall have the Goods in the ſame manner, as if he had taken them di- 
rectly in his own name: So ik anp Accountant to the King purchaſe Lands 


in the names ol others, the Ring ſhall ſeiſe thoſe lands foz mon due unto him. 


And 
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: Lord S John, and Dean 5 
of Gloceſter. : 


And this appeaies by the cale of Walter Chirton. Lin. 24. Ed. 3. Rot. 4. in 
Scaccatio, where the caſe was, that Walter de Chirton was indebted tu the 
Bing, 1800 l. whi.h he hav received of the Kings Lreaſure, and did pur⸗ 
chaſe certaine Lands with the Rings money; and by Covin had cauſed the 
Uendoꝛ to enfeoff his Friends in Fee to defraud the Bing, and natwithſtan⸗ 


ing tocke the P2ofits himlelfe: And afterwards Walter Chirton was com? 


mitted to the Fleet foꝛ the ſaid Debt. And all the matter was found by Jn- 
quiſ tion, and by Judgement the Land was ſeiled into the Kings hands Quo- 
uſque ; fo2 in caſe of the Ring, an act done by Covin, Per obliquum, ſhall bee 
equall to an act done De directo, to the party himſelfe, Foz, Rex fallere non 
vult, falli autem non poteſt : Ste another P2eſident, Trin. 24. Ed, 3. Rot. 
x1. Suis Regis, where one Thomas Favell was Collecto: cf Tithes and 
Jiftee.:es, and was ſeiſed of certaine Lands in Fee⸗ſimple, and having 
divers Goods and Chattels, Die intromiſſionis de collectione & levatione, 
Of Tenths and Fiftwencs, Languidus in extremis alienavit tenementa ſua 
& bona & caralla divertis perſonis, And died without &cir 02 Crecutoz, 
In this caſe by the Pꝛerogat ive sf the Bing, Bꝛotes was made as well againſt 
the '”er-tenavte, as acainſt the Poſſeffozs ef the Goods and Chattels, al- 
then h they were not *recuto2s, & c. Ad computandum pro collectione pre- 
ci da, & ad reſpondendum & ſat isfaciendum inde Regi, &c. Et hoc per Can- 
cellatium Anglice & Capitales Juſticiarios Anglice, & aliorum Juſticiari- 
or um utriuſque Bancy; quod not bene. 

£Eetith: wath Mection, Non referr, whether the duty do accrue to the 
Jing ur the o n non Law, oz by Statute ; but be it the one way o2 the other 
no *;Lt-ifrre that the party can uſe, can defeat o2 defraud the Bing: And 


 a'th21.h one of the Keconniſanceg was taken befoze the Statute of 29. 


Eliz, pit that was to his uſe, and fo2 that it is in the nature of a Chattell in 
h. n, and was taken in the names it others to p2event the Nun of her Fozfei- 
1::e, which he micht have by the Sc of 23. Eliz · And although Ford was not 
cenbic ontill 44. Eliz. that is nat materiall, fo2 at all times befoze that he was 
ſubje t to a q c2teiture fe2 his Recuſancy, 


Paſch. 4. Fac. 


In the Chancery, 27. Junii, 29 Eliz. Inter Johanem Dominum S. John 
de Bletro querentem, & Decanum & Capitalem Gloceſiria Defendentes. | 


— 


Ve caſe was, that the Plaintiff bzought a Quare impedit in the Com- Approprietion 5 
mon j-leas, againſt the Defendant, foz the Church ot Penmark, in the Procedends =; 


Co:nty of Glamorgan; which Suit was ſtatd by Ayde-prayer, and the Ke- —— i 


co2d Was remeved into the Chancery ; upon which the ÞPlaintif mooved foꝛ a 
Procedendo,-and upon Oyer of Cauſe , befoze Dir Thomas Bromley Lozd 
Chancelloz, in the pzeſence of Sir Gilbert Gerrard Maſter of the Kaules, and 
Shute and Wyndham Juſtites, and Popham Attoꝛnep, and Egerton Dolicitoz 
of the Queen, the Plaintick ſhewed a Gift in Tail of the ſaid Advowſon 
made to his Anteceoz,in the 18. R. 2. and a Uerdic fo2 his Anteceſſoꝛ in the 
12. H. 8. and a P2eſentation by his Gꝛandfather to the ſaid Church, of a 


Cleck who was admitted, inſfituted, and inducted, with voſſeſsion foꝛ certaine 


yeares, and divers other matters to pꝛove the Title of the Plaintif , vet foz 
this, that the Defendant and thoſe from whom he claims, time out of mind, 
had had the poſeſſion of the Parſonage as Impꝛopꝛiate ( ſaving interrup⸗ 
tion fo2 ſome ſmall time.) And foꝛ this that it ſhal be a dangerous pꝛeſident 
to the Queen and others, Owners of Impꝛopziations, being able to _ 

ain 


mRTT" 1 Bedle aud 
Smith. 5 Beard. 


” tain the Appꝛopꝛiations to be perfect in all poynts and circtumſtances, whic 
are requiſite to the making of an abſolute and compleat Impꝛopꝛiation, the 


Appꝛopꝛiations being made of ancient time. 
It was reſolved by this Court of Chancery, by the advice of the Juſtices 


and Counſell learned of the Queen, that no Procedendo in loquela ſhould be 
g2anted, 


Vide Ridley fol. 15 3, 154. the beginning of Appropriations and of 
Annuities to be diſcharged of Tithes; It was after Benedi# who 


was the Inſtitutor of Monks, &c. And note there the reaſon of 
Prayer being preferred before Preaching, 

Fide. 15 5. ibid. That the Saxon Kings appropriated eight Chur- 
ches to the Monaſtery of Croyland, as appears by Ingulphus who 
was Abbot there, | 


« 


Trin. 30. Elix. In the Exchequer Chamber. 


Inter Thomas Crimes et alios Querentes, et Henricum Smyth Defen- 


adientem. | 
Endownenr Be Cafe was ſu:h; The Abbot of Sulby held the perſonage of Bulben- 
is preſumed ham in the County of Leiceſter app2opziate . which as a Parſonage 


when a Vica- JMp2op2iate came to King H. 8. by diſſolution of Ponaſteries, Anno.31.H.8. 

— harh Who in the 3 year of his Ragin, gꝛanted it in Fe-farme; under which Gꝛant 

ed. cont mu the Plaintin claimeth, the Defendant had obtained a pꝛelentation of the 

Nueen.and ta deſtroy the ſaid Impꝛopꝛiation did ſhew the D2iginall Inſtru⸗ 

ment of it, Anno. 22. Ed. · with tondition, that a Uicaridge ſhould be compe- 

tently endowed, and alledged that the ſaid Uicaridge was never endowed, And 

fo2 that very cauſe the Impꝛopꝛiation was void, and in truth there was no Jn- 
ſtrument, noꝛ direct p2ofof any endow ment of the Uicaridge, 

But fo2 this that the ſaid Kecto2y was during all the time of the Impꝛopꝛia⸗ 
tion ſuppoſed, repute?, æ taken to be Appꝛopꝛiate, and by all that time a Uicar 
pꝛeſented, admitted, inſtituted, and inducted as a Uicar rightfully endowed, and 
paid his Firſt⸗ſruits, and Tenths : 

It was reſelbed by all the Court, that it ſhall be pꝛeſumed that the Uica⸗ 
ridge in reſpect of continuance was lawfully endowed, fo2 that Omnia preſu- 
muntur ſollemniter eſſe acta. And it ſhall be of dangercus pꝛeſident to exa⸗ 
mine the D2iginals of Impꝛopꝛiations cf ar y Parſonages, and the endow- 
ments of Uicaridoez,fo2 that the Dziginals of them in time will periſh, And ſo 


it was decreed fo2 the PlantiF, 


Hill. 4. Jac. Regis, 


Inter William Bedle gen. quer. & Thomam Beard Clericum Jacobum 
Wingfeild militem & Mariam Wingteild Defend. 


Chancery. He Caſe was thus. Anno, 3 1. Edw. 1. The Rina being ſeiſed of the Man; 
Impropriation noꝛ of Kimbolron, to which the Advowfen of the Char h of Kimbolton 
nor void be- Was appendent,by his Letters Patents g2anted the ſaid Mannoꝛ, with the 
4 * Appurtenantes, to Humphrey de Bohune Carl of Hereford, in Taile generale. 
do Patron, Humphrey de Bohune the Jfſue in Tail, by his Deed, in the 40. of Ed. 3.g2anted 
Grantor, &. the 
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the raid xi vowſon then futt of an Incumbent tothe Þ2yo? of Stone ley, and 
his =ucceflours:; And at the nert — they held — In proprios uſus; 
and upon this 2pp20p2iatiqn made. Concurrentibus ijs quæ in jure 
Nqair . nt ur; after the death of" the Incumbent, the ſaid Þ2yc2 and his 
Suc:eſſo2s held the ſaid Church app2cpriate , untill the diffcluticn of 
the Ponaſterv, in the 27 UH. 8. the ſaid Pannoꝛ deſcended to. Edward, 
Duke of Buckingham, as Iſſue to the ſaid Cſtate-tail, And the Re vetſion 
deſcended to Eing H,8, The Duke in the. 13 H. 8. was attaint of high 
Treaſcn, 14 H, 8. L he Eing Eꝛanted the ſaid Pannoz, &c, with all ad⸗ 
vowſons appendent, & c. to Richard Wingheld, and the Meirs Pales of his 
body, 16 H,8, Jt was enacted by Parliament, that the ſatd Duke ſhall foꝛ⸗ 
feit all Wannozs, &c. ATvowſons, & c. which he had, &c. in 4 H. 8. The 
Ling, Anno 37. H. 8. G2anted and ſeld fo2 Yoney the ſaid Rectozy of Kim- 
bolton, as imp2op2iate in te, which by mean conveyance came to the Plain- 
ti k foꝛ 12001. Anno 37. Eliz. Beard the Defendant did obtain a P2eſentati- 
on of the Nucen by Lapſe, pzctending that the ſaid Church was net lawfullv 
impꝛepꝛiate to the ſaiv o vo ef Sroneley, = 5 | 

1. Joꝛ this, that Humphrey who did g2ant it to the P2yoz, had nething in 
it, fo2 that it did net paſs to his Anceſto? by theſe woꝛds(Mannerium cum 
pertinentibus.) 2 

2. Oꝛ foꝛ th, that he had no moꝛe then an Eſtate in tail, and then by his 
death his c2ant was void. 

Eut it wasrefclved by the Loꝛd Elleſmore, Loꝛd Chancelloz, with the 
p2incipall *udees, and upon conſideration of Þ zeſidents, that the Plain- 
ti Fſhall enjcp the ſaid Kettoꝛp. Fo2 althongh that by any thing which 
can new be ſ:cwn, the imp2op2iation- is defective (fo: by nothing which 
ncw apprares, the iſſue in tail had any thing in the Advowſan at the time 
of his Gear t ts the ſaid P2yo2, fo2 that the Advowſon did net paſſe by the 
G2art ei the V ing, by theſe woꝛds ( Cum pertinentibus ) pet it ſhall be now 
intended in reſpect of the ancient and continual poſſesſiun, that there was a 
lawfull Ezant of the Bing to the ſaid Humphrey, who g2anted in Fee, ſo that 
he micht lawfully gꝛant it to ths ſaid Pzyozy , (Omnia preſumitur ſollemp- 
niter eſſe acta) And all ſhall be pꝛeſumed tobe done, which might make the 
ancient Impꝛopꝛiation good: Fo2 Tempus eſt edax rerum; And Reco2ds and 
Letters Patents, and other UW 2itings,cither conſume oꝛ are loſt, oꝛ imbeſiled : 
Ind Ged feꝛbid, that the ancient G2arts and Acts ſhould be d2awn in 
Nucftion,althowch that they caunot be ſhewn, which at firſt was neceſſary to 
the perfection cf the thing: And if the Impꝛopꝛiation had been d2awn in 
Nucſion,in the life-time of any of the parties to it, they might have ſhewn the 
truth of the matter: ut aſter the death of all the parties, and after ſo many 
ſucceſſion of ages, Jn all which the ſaid Church was eſteemed and allowed, 
tc; be rightfully impꝛopꝛiate. 

Ik any chjecticu oꝛ exception ſhould now p2evail, the ancient and long pol⸗ 
ſcion of the Owners of the ſaid Rectozy ſhould hurt them, Foz if theſe ob- 
jectiens 02 exceptions, had been made in the lives of the parties, without any 
Nueſtion they had been anſwered,o2 otherwiſe in ſo many ſucceſſion of ages; 
it would have been impeached o2 impugned. 
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7 Cale of Fotfeiture 5 
by Treaſon. 
Mich. 4. Jac Regis. . 
Forfeiture. III. 43. Eliz. a Cafe was moved to all the Juſtices, Tenant in Taile be⸗ : 


Teen. g ds the Statute of 27. H. 8. made a Feofment in Fu, to the n'e of 
himelk and his Wife in tail: And after the Statute of 27 H. 8. is made, 
the Huſband was attaint of high Treaton, 3 1. H. 8. and dved, the Wife 
continued in-poflesffon and dyed, their Jſfne enter, and dpe, and this de- 
ſtends to his Jffne : And all this efpeciall matter is found by an Df- 


E. RP . 

The Nueffion wae, If the Jſfue in tail, o2 the Bing, ſhall have the land; 
And it was chjected that the right of the ancient Eſtate⸗tail cannot be foꝛ cited 
foz divers canles ; Viz. : | 

x, Fe2 this, that the ancient Cſfate was diſcontinued, and ſuch right of aci- 
1 be ic2feited ; As it is agzed in the Par queſſe of Winchelters 
caſe. | 

2, The Feoffer himtkell, as this caſe is, bad not any riaht to the ancient 
Cftate-taile(fc2 by his Feoitment his right was utterly gone) was attaint, and 
he cannet foꝛceit what he hath not. | | 

3, The 3ſlue in tail is remitted to that ancient right which cannct be 
kozfeited : Ind the new TſtateAaile which was derived un er the diſ-on- 
tinuante, and whith may be foꝛfetted by the Statute of the 26 H. 8. cap. 
I 3. is continued; und hw ac in Law, Viz, The c iſcent and remitter a- 
boided : And the Cfrate of the Ling may be diveſted out of the King by 
remitter, which is an ad in Law, As if diſcontinue of Tenant in taile, 
Rant the Land to the Ping, his Peives and Duccefſozs t And the King 
a2ant the Land to Tenant in taile fo2life, the re mainder to his Sonne and 
Psire apparent lor life, Tenant fo2 life dyes, the Iſſue by Act in Law is 
remitted : And by this all the Eſtate of the bing which he hath under thz 
diſcontiimance, is diveſted out ol him, and with this accoꝛds Plow-Com. 
489. in Nicols Cafe : fo in the caſe at the Bar, the new Eſtate under the 
diſcontinuance which was fozfeitable is now purged by the Remitter of that 
aneient right; and the Title which the King hath, by that defeated and a- 
voided. , 

Vefolved that in this cafe the Jfſue in tail was barred : And that which 
had been laid, ank werter, confeſſed, and avoit ed. Foz truth it iz, tht right 
of Action cannct be given to the Bing, by the Statute of the 26 4.8. But 
when Tenant in tail difco::tinues his Eſtate to the uſe of himſel'e infaile, 
und alter is attaint of Treaſon, now by the Statute of 26 H. 8. he doth not 
{c2feit only the new Tate in tail, but by this the richt of the ancient C⸗ 
Fateisbarred fozever : Fo2 the Wozds of the Statute are, That cverp Offen- 
do being Haul ton ditt of high Lreafen, & c. ſhall foꝛteite to the Ring, his 
Ho irs and Sucre ifo et, all ach Lands, Tenemente, and Heredita nent; which 
anpſach oendoꝛ ſhall habe of Cifate of Inheritance: By which worde, if 
there was not any ſaving, the right of the ancient Eſtate⸗tail was bound. 
then the ſaving is, ſaving to every perſcn, & c. 'other then the DXendozs, their 
Petrs,and Ducceſſo2s, and ſach perſons as claim to a ay of their uſes all ſach 
rights, ſo that the ofendo2 and his Heirs are excluꝭ ed out of the ſaviagn : Foz 
Heirs includes all manner of Heirs, and foz this they are bound by the body of 


the Ag. - = 
het ys note a diverſity between a naked richt of Action Which is not 
fozfeitable, and an Eſtate of Inheritance which is foꝛfeitable, couyled 
with an ancient right foz which the fozfeiture of the Poſſesſion is _— 
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Caſe at a Committce F 
concerning Biſhops, 5 | 


N — 


by the ſaid Ad. And when all this 1 by 3 
in tail notwithſtanding the Kemitter barred by fozce of the ſai 
Parliament, to which all are parties 02 pzivies : And it is not 

Caſe in Plowden's Com. of Remitter, foz this is no Bar of an ancient 


Right, 
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Paſch. 43. Jac. Regis. 


A T this Parliament held, Paſch. g. Jac,Regis, It was moved and ffrongly 
urged at a Gzand Committee of Lo2ds and Commons in the Painted 
Cham ber, that ſuch Biſhaps as were made and created after the firſt day of 
this Sesuon of Parliament were not lawfull Biſhops, 

1. Admit ting that they were Biſhops, yet the manner and fozms con- 
terning their Seals, Stiles, P2oceſſe, and P2oceedings in their Eccleſiaſti⸗ 
call Courts were not conſonant to Law: And their reaſon was foz this, that it 
is p2ovided by the Statute of : Edw.6.cap. 2.that from thence fozwardBiſhops 
ſhould not be Tlective, but Donative by the Letters Patents of the King : 
And that ſoꝛoſmuch as at this day all Bithops are made by Gleaion, and not 
by Donation of the Aing, accoꝛding to the Art;fo2 this Reaſon, if the ſaid Act of 
1 Edw. 6. be nct in fozce from the time that it took its eXec;, the Biſhops are 
not tatofull, 

2. By the ſaid Ac of 1 Edw. 6. it is further enaced, that all Summons, 
Citations, and Pꝛoce it in Eccleſtaſticall Courts, ſhall be made in the 
name and ſtyle of the Bing, and that their Seals ſhall be engraven with 
the Kings Armes, and that Certificates ſhall be made in the name of the 
Ming. And whereas the ſaid Ad or 1 Edw. 6. was reyealed by a ſpeciall 
Act, 1 Mariæ Parliam. 1. cap. 2. Seſſ.2. And the ſaid Ad 1 Mar, is now re- 


pealed by a bꝛanch ot an Ad, 1 Jac. cap. 2 5. verſus fi nem, faz by the ſame Act it 


is enacted,that the ſaid Act of x Mar. hall be expreſly repealed: The ſaid Act of 
1 Edw. 6. is now in fo2ce, | 

Foz when an act of kepeal is revealed, the firſt ac repealed is revived, &c, 
as appears in Spencers Caſe, 5 Edw. 3. Title Petition 2. 

And fo2 this, it was concluded that the ſaid 1 Edw. 6. cap. 2. being in 
fozce , by a conſequence all Bishops made after the act 1 Jac. were not 
lawfull 15iſhops : and foz that their ple and p2oceedings after the ſame 
act in the Name of the Biſhop, and not in the name and under the Seal of the 
Bing; fo2 this caufe the Woctedings were unlawfull, Quia non obſervata 
forma, infertur adnullatio atq3z. And theſe were matters of gzeat impozt 
andconſequence, | 

As to theſe Dbjections, upon conſideration had of them by commands 
ment of the king, it was anſwered and reſolved by Popham chiefe Juffice 
of England, and Coke Attozney of the Ring, and afterwards a firmed by 
the chief Baron, and the cther Juſtices then attendant to the Parliament, 
upon god advice and conſiderat ion, that although the ſaid act t Mar, be re⸗ 
pealed, that pet the ſaid ad x Edw. 6. cap. 2. fo2-other cauſes is not now in 
fozce, but remains repealed: yet true it ia, that when an act of Repeal is re⸗ 
pealed, the firff ac as hath been ſaid ſtands in fo2ce, and is implicic# res 
vived, But it is to be oblerbed, that the laid ad, « Edw. 6, was repealed, ads 
nulled, and annihilated by three ſeuerall acts of Parliament: And as a man 
which is bound by three ſeverall Bonds, althungh be b2rake one oz to of 
them, yet the third which remaines whole will bind him: 0 _— 


—ů— 6 
converning Bilbops. 


xeznains in fo2ce, adnuls the firſt ad: Firſt of all, the act of 1 Mar. expꝛeſly 
repealed the act of 1 Edward. 6.2. t the ac of 1. f 2. Phil. « Mar, hath likewiſe 
ſufficient woꝛds torepeal and adnull the ſaid act of 1 Edward. 6. as to ©tyl-, 
Seal, and P2oceſs, in Court Chriſtian, although that the act of 1 Mar. Parlia. 
1. had never been made, the words of which act are, and the Ecclefiaſti⸗ 
tali Jurifoictions of the arth⸗Biſhope, 15ithops, and-ÞP2vinaries to bein 
the ſame eſtate fo2 pꝛoceſs of Duits, puniſhment of Crimes, and Ereca- 
tion of Cenſures of the Church; with knowledge af cauſes belonging to the 
ſame.and as large in theſe poyntg as the ſatd Juriſdiction was, Anno. 20. H 8. 
And although that the ſaid ac of 1 Mar, hath by eppreſs words repealed 
the ſaid act of 1 Edward, 6. and fo2 that it may be ſaid, that the ſaid act of r. and 
2 Phil. & Mar. could not repeal that which was repealed befo2e ; vet it was re⸗ 
ſolved that now , in as much as the repeal which the act of 1 Mar. operates 
is now adnulled and repealed, it fcllows , that if new the act of 1. 4 2 Phillip 
and Mary be in foꝛte, oꝛ if the ſaid act of the 1 Eliz.cap.1.operate only as ta the 
ſaid act ofthe 1. # 2.Phil. and Mar. it makes that the ratv act of 1 Ed.6. cannct 
alſo ſtand, Quia leges poſteriores priores contrarias abrogant. But it was 
objected that the ſaid act ofthe firſtand ſeccnd of Ph. and Ma. is repcaled by the 
Statute of Eliz. 1. And it was anſwered and reſclved that it ts enacted 
by the act af the 1 Eliz. that the ſaid act of r. and 2 Phil. and Mar. and eve⸗ 


rp branch and article of it (cther then fo2 ſach b2anches as be hereafter 


expꝛeſſed) ſhall be repealed : and after by the other b2anch of 1 Eliz. It is 


enacted, that all other Lawes, Statutes, and every b2anch thereof repealed 
and made voide by the ſaid ac of 1.and 2. of Phil. and Mar. and net in this act 


eſpecially mentioned and revived, ſhall remaine and be revealed and voide, 
as the ſame were before the making of the act; But the act of 1 Edward. 6. was 


. as hath been ſaid repealed by the act of x and 2 Phil. and Mar. and the act of 
1 Edward.6.is not revived ſpecially by the act 1 Eliz.yct the act of 1 Edward.s, 
remaines repealed as it was befoze thz ſecond act, which hath ſufficient 


wo2ds to repeal and adnull the act of 1 Fd, 6. and to anſwer both the ob- 
jections ; the Statute of 1 Eliz. cap. 1. revives the ad of 25. H. 8. 
Cap. 20. and further enacts , that it ſhall ſtand in full fo2ce and efect, to 
all intents conſtructions and purpoſes, And by the ſaid act of the ſaid 25. Hen. 
8. Cap. 20. It is pꝛovided that at every avoidance of any Arch-biſhop o: 
Bi ſhop, the King, his Yeires and Ducceſſo2zs may grant to the P2io2 and 
Covent, and the:Deane and Chapter, &c. a licenſe under the gꝛeat Seal, as 
of old time hath been accuſtomed , to pꝛoceed to the Clection of an Arch- 
biſhop, o2 Biſhop, with a Letter miſſive containing the name of the perſon 
which they ſhall. ele and choſe, &c, And further by another bꝛanch in 
the ſame. act, It is enacted, that every perſon choſen elected, and inveſted, 
and conſecr.ited Areh⸗biſhop o2 Biſhop , acco2ding to the fo2zme and effect 
of this act, ſhall doe and execute every the thing and things, as any 
Arch-biſhov-02 Biſhop of this Kealme, without the offending of the PÞ2eroga- 
tive No pall of the C20wne ; and the Lawes and Cuſtomes of the Nealme 
might at any time heretofoze do: And theſe two bꝛanches anſwers to both 
the Wbiections; viz. Fo2 the manner of Election and conſecration. of 
Arch-biſhops and Biſhovs, and alſo fo2 the making and erccution_ of all 
things which belongs to their authozity , as any Arch-biſhop o2 Biſhop 
might bave done befo2e the making of the ſaid act of 2 5. H. 8. within which 
wo2ds the Stile and Seal of their Court, and the manner of their pꝛo⸗ 
credings are incloſed, And now the act of 1 Eliz. cap. 1. having reviped the 
act of 2.5, H. 8. and enacted that the ſame ſhall ſtand and be in full fo2ce — 
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Caſe of the 
Stannaries. 8 


ſtrength, to all intents, conſtructions, and purpoſes ; from hence it fol- 
lowes , that the act of 1 Eliz. reviving the 25 H. 8. hath repealed the 
act of 1 Ed. 6. foz in an ad which was repealed , the Repeal is void and 
adnulled: And this was the principall cauſe of the ſaid reſolution, foz both 
the points upm which the ſatd doubts were conceived. And it is to be 
obſerved, that the intention of the ſaid Repeal by the act of x Jac. was to 
repeal the ſaid act of 1 Mar — gs toan ad made 5 Ed. 6. by which it is en⸗ 
acted that the Patrimony of all and every Prieſt, and other Cceleſiafticall 


and Spiritgall perſons ſhall be adjudged , deemer, and taken, foz juſf, true, 


and lawfull Patrimony , to all intents, conſtructions and purpoſes :. And 
that all Chil>zen bozn in ſuch Patrimonp ſhall be deemed and adjudged , to 
all intents, conſtructione, and purpoſes, to be bozn in lawfull Patrimony, and 
be legitimate and inheritable, to Lands, Tenements , and Pereditaments; 
and that they ſhall be Tenant by the Courteſie , and Tenant in Dower, 
&c. fo that now the ſaid ac of 1 Mar. beingrepealed , the ſaid act of 5 Ed. 
6. cap. 10. is now in fte, and the Patrimony of all Eccleſtaſticall perſons 
and their Iſſue, lawfull and legitimate, to all intents, conſtructions, and pur- 
poſes, by which the doubt amongſt the vulgar is well explained, 

But the Bepeal of all the act of 1 Mar. by which divers other Statutes were 
_— » being repealed generally without any reference as to the ſaid act of 5 
Ed. 6. actoꝛding to the intention of the Parliament Sub ſilentio , made the 
ſaid ſcruple, And pet as it appears by this reſolution upon manifeſt and di⸗ 
rect — , noinconvenience of the generall Repeal of the ſaid act 1 Mar. 
doth inſue. „ 5 


And note, by our Books it appears, that if a Deacon or Prieſt take a Wits, 
the marriage was voidable by divorce, and not void , for they had not 
vowed Chaſtity: And for that, if they had Iſſue, and one of them 
dyes, the Iſſue ſhould be inheritable. But if a Munk, or Nun, or o- 
ther Religious perſon which had made a Vow of Chaſtity, had marri - 
ed, this marriage is void : And this doth appear 5 Ed. 2. Title on⸗ 
ability, 26. 19. . 7. Title Baſtardy 3 3.21.0. 7.3 9. b. | : 
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Mich. 4. Jac. 


T was reſolved in the Star-Chamber in the ſame Term, that the King 


Tin pre · emp- 


had not the pre-Tmption of Tinn in Cornwall by any Pæerogative. Foz tion in corn- 
Stanni fodina nec plumbi fodina, &c. 02 other ſuch baſe Ppnes, do not be⸗ well, 


long to the King by his P2erogative , but to the Subjea which is Owner 
of the Land: But the pre⸗Emption of Tinn in Cornwall, belongs to the 
Bing as an ancient Right and Inheritance due to the King, as well of 
Tinn in the Land of the Subject as in his p2oper Demeſnes : And al- 
though that now a reaſon cannot eaſily be rendzed of things done befoze 
time of memozp , vet it may well be, that all the Land of the County was 


the Demeſne of the King; And upon G2ant of the Land the King reſer- -. 


ved the Pines to himſelfe , fo2 theſe Mines of Tinn are of gꝛeat antiquity, 
as appears after, Ex Diodoto Siculo, Et certo certius eſt, that all the land 
in England is derived mediatly oz immediatlp from the Crown , fo2 all 
Landis held mediatly, 02 immediatly of the king, and faz this reaſon ſuch 
a P2ofit apprender map have a reaſonable commencement : And where 
uſage hath allowed it to the King, it doth belong to him. True it is, that 
all the Connty of Cornwall was within the Foꝛeſt of the Ning: and that 


10 Ceaſe of — 
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it was diſattozefted by King John, as appeares by Camden, And what con- 
fideration the Country gave fo2 it ts the Ring concerning Tinn cannot 
now » but this appears plainlp, that befoze the 33 Edw. 1. all the 
Tinn in Cornwall and Devon alſo, to whomſoe vet the Land belonged, apper- 
tained to the King: And this is p20ved by divers expzeſſe Recos, and by an 
anetent Charter of King Joho, amongſt the Reco2ds of the Biſhop of Exeter, 


In Regiſtr. in fixe Verba. Johannes dei gratia Rex Angliz, &c. Omnibus balivis ſalu- 
tem, Sciatis quod intuitu det & pro ſalute animæ noftrz, &c. dedimus con- 
ceffimus ac pteſenti charta noſtra confirmavimus Deo & Eccleſiæ beari Petri 

Co. 4. Int Exon & venerabili patri Simoni Exon Epiſcopo & ſucceſſoribus ſuis Exon 

232, epiſcopis , decimam de antiqua firma ſtanni in Com. Devon, & Cornubiz : 


abendum ſibi & ſucceſſoribus ſuis cum omnibus liberraribus & liberis con- 
ſuetudinibus ad eam pertinentibus, per manus illius vel illorum qui ſtanna- 


rium habuerint in cuftodia, &c. 


Paten. 1 H. 3. Rex, Roberto de Courtney ſalutem. Mandamus vobis quod fine dilations 
memb. . & difficultate aliqua, habere facieris Iſabellæ Reginæ matri noſtræ, ſtannaria 
com. Devon. cum Cuneo & omnibus pertinent. 
Teſte Com. Mariſcallo, &c. 


4 H.z.Fines Rex conceſſit Fohanni, filio Richardi, ſtænnariam in Cornubia reddendo 
SH. 3. too. marks, 


1 Rex, & c. Sciatis quod Conceſſimus Richardo di lecto fratri noſtro, ſtan- 
memb. v.. Pariam noſtram Cornubiz, cum omnibus pertinentibus, With Paohibition 
: that none tranfpozt any T inn without licenſe of the ſaid Richard, 


10Ed.:. In. Fo2this that Decima ſtannariæ noſtræ in Com, Cornubiæ & Devon. do 

qui, 2. numero belong to the Biſhop of Exeter; It was therefore commanded to the ſaid 

19. D to value the ſaid S tannaryv , ſa that the Biſhop may have that which 
to _ deth belong, Viz. Vera decima Stannariæ; In which note Stannariæ 
noltræ. 3 | 


33 Ed.r. . Note, there are two ſeverall Charters , both bearing date 10. Aprilis An, 
grant all Tin- 33. Ed. i. The one Ad emendationem Stannariarum noſtrarum in Com. De- 
ners, vide von: And the other Ad emendat ionem Stannariarum noſtrarum in Com. 
Plow. com. Cornubiæ: Conceſſimus eiſdem. Stannatoribus quod fodere poſſunt ſtan- 
. num & turbus ad ſtannum fundendum ubique in terris noſtris, et vaſtis no- 
ſtris, & aliorum quorumcunque in Comitatu predicto; Et aquas, & aqua- 
rum Curſus di vertere Ubi & Quot ies opus fuerit, &c. ad Fundaturam Stan- 
ni ſicut antiquitas Conſuevit, ſine impedimento noſtro ſeu aliorum quorum- 
cunque : Ac quod omnes Stannatores noſtri prædicti totum ſtannum ſuum 
ponderatum, & c. lic ite vendere poſſunt Cuicunque voluerint, faciendo nobis 
& heredibus noſtris Cunageum & alias Conſuetudines debitas & uſitatas nĩ- 

fi nos vel heredes noſtri ſtannum illum emere voluerimus. 


35 Ed. om The liberty gzanted to Dinners by the ſaid Charter, 33 Ed. 1. a2anted 
the Treaſury. to all Tinners: which Charter sf 33 Ed. r. made to the E inners of Devon. 
was confirmed De verbo in verbo, An. 4. Ed. 2. and was alſd confirmed, An. 


” 


1.417 Ed. 3. 4 3 i 


Rot. Almane, De adriſamento Concilii noſtri ordinavimus quod ſtannum in Com. Cor- 
Aanot 12. F. 3. hubiæ & Devon ad opus noſtrum Capiatur pro defenſione regni noſtri, &c. 
par t. i. num. ij Et ad partes marinas Celeriter mittatur, in auxilium & ſupportat ionem ho- 
| 5 | : norum- 


Te | i Ca of was. £ ; »8 
| Stannaries. 


norum nottrorum, &c. Ita quod hominibus quibus ſtannum illud Capi 
Contigerit, de pretio ejuſdem ſtanni ad cert os terminos ſolyend.ſufficiens ſe- 
curitas per nos fiat, Aſſignavimus vos conjunctim & diviſim ad capiendum, 
ad opus noſtrum, totum ſtannum in Comitatu predicto Cunitum & etiam 
Cunlend. cum cunitum fuerunt. And there is alſo authozity given ta take 
Carriages Tam per Naves & battellos in Portibus Com. — exiſtent. 
quam Carrecta & alia Carriagia quæcunque pro ſtanno illo uſque ad Por- 
tum Southampton Cariandum : And commandment given to the She⸗ 
riffs, Quod ipſi ſumptis pro Carriagiis & aliis neceſſariis in hac parte in- 
veniendis de exitibus ballivarum ſuarum ſolvant. 


Edward the black P2ince deteaſed and the Bing (under the great Seal) 21 Ed. 3. ex 
confitmed(- the ſame vear) to Tydman of Limberge, Cunageum ſtannatiæ Rot. Patent. 
totius Ducatus Cornubiæ pro tribus annis. Nec non emprionem totius ſtan- 
ni, tam infra dictum Ducatum Cornubiæ quam Com. Devon foſſi & foden- 

di quod vendi debeat pro fine mille marcarum, & reddendo tria mille & 
quingentas marcas. 


The ſaid Charter was confirmed at the Suit of the Tinners, 8 Ric. 2. to 8 R. 4 
the Tinners in Cornwall. 


The ſaid Charter of 33 Ed. 1. to the Tinners of Devon, was confirmed x Ed. 4. 
at the Suit of the Tinners, Anno, 1 Ed, 4. 


It was allo at their Suit confirmed, 3 H. 7. to the Dinners of Devon. gs _ 
Vide the Statute of the 11 of H. 7. by which it is oꝛdained that a certain 11 H. cap. . 


weight and meaſure ſhall be uſed thaoughout all England; Pzovided al- 
wapes, that this act extend not, noꝛ be in any wiſe hurtfull, oz p2ejudictall 


to the Pzince within the Dutchy al Cornwall, or any weights belonging to | 


the Copnage of Tinn with the Counties of Cornwall and Deyon , but 
that ſuch Weights ſhall be uſed, 8c. as hath been accuſtomed, | 


The King gave Commiſſion and power to Gilbert Brockhouſe, to hab: f 1 .x 
p2e-emption foz and in the name of the ſaid King of all whits Tian within g jc — q 
Cornwall and Devon, foz one and twenty years, peilding thꝛee thouſand ruſt in len. 
marks Rent, enſuant, & e. 

Note the ſtile of the ſaiv Courts of Stannaries in Cornwall and De- 

von, at all times, and during all the Raign of Nueen Elizaberh, Mar. 
Ed. 6. H. 6. H. 7. Ed. 4. H. 6. H. 5. H.q, &c. Magna Curia Domini regis Du- 
catus ſui Cornubiz apud Crokerenten in Com. Devon coram Johane Co- 
mite Bedford Cuſtode Stannariæ dicti Domini regis & Regine in dicto Co- 
mitatu Devon: By which it may appear, that at the firſt all the Tinn in the 
Countyof Cornwall and Devon belonged to the Ming: And after the ſaid 
Charters of 33 Ed.r. the king may buy all if he will, 


And note the artiquity of Tinn Pynes in Cornwall, Vide Camden in Camden in 
Cornwall, 121, extremam Promontoriam quod oræam Vergivio incumbiz, Corwall. f. 134 
Diodoro Siculo dicit Balerium: Er vide Diodoro Siculo lib. 5. c. 8. fol. 14 2. b. Diod. Siculus. 
Brittani qui juxta balerium promontorium incolunt Mercatorum uſu qui floruic ſub 
eo ſtanni, &c. Auguſto, 

And as fo2 that;zwhich was objected that the Charter of 33 E.. extends ons 
ly fo Tin within the Land of the King himſelf: Jt was reſolved that by the 
ſaid clauſe (Fodere & fundere ſtannum terris noſtris & vaſtis noſtris & alin- 
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2 Point. 


rum quorumcunque, & c. Sicut Antiquitas Conſuevit, &c. It is manifeſt 
that the King hath all the Tinn, as well in the Land of the Subject as in his 


own pꝛoper Land, | 

2. It ſhall be abſurd that the King ſhall reſerve the emption ar his own 
Tin, 
3. The Ring gzants Stannatoribus noſtris , divers Liberties and Immu⸗ 
nities which are all enjoyed as well by the Tinners in the Lands of the Sub- 
ſect, as by thoſe in the Lands of the King, &c. | 


In the Seſſion of Parliament held in Decemb. An. 4. 
Jac. Regis. 


LL the Juſtices, Viz. Popham chief Juſtice of England, Coke thief 

Juſtice of the Common Pleas, Fleming chief Baron, Fenner, Searl, 
Yelverton, Williams; and Tanfield, Juſtices, were aſſembled at Serjeants 
Inn, to conſult what Paerogative the King had in digging and taking ok 
Saltpcter to make Gun-powder by the Law of the Realm; And upon 
conference between them, theſe points were reſolved by them all; Una 
voce. 
That although the invention of Gun⸗poloder was deviſed within time of 
memory, Viz. In the time of R. 2. pet in as much as this concerns the neccffary 
tefence of the Kealm , he ſhall not be d2iven to buy it in fo22aign parts; and 
fozraign Princes map reſtrain at their pleaſure, in their own Dominions: 
And ſo the Realm ſhall not have ſufficient faz the defence of it, to the perill and 
hazard of it: And therefoze inſomuch as Saltpeter is within the Realm, the 
King may take it actoꝛding to the Limitations following, foz the neceſſarv dc- 
fence ofthe Kingtom, | | 

Although the King cannot take the Trees of the Subject gꝛowing upon his 

Frechold and Inheritance, as it was now lately reſolved by us the Juſtices of 
England. And although he cannot take G2avell in the Inheritance of the Sub- 


ject, fo2 reparation of his houſes , as the Bok is in 11 H. 4. 28. Petit was 


reſolved that he map dig fo2 Saltpeter, fo2 this that the Miniſters of the King 
who dig fo2 Daltpeter , are bound to lea ve the Inheritance of the Subject in ſv 
god plight as they found it, which they cannot do if they might cut the Timber 
g2owing, which would tend to the diftnheritance of the Subject, which the Ring 
by Pꝛerogative cannot do; faz the King (as it is ſaid in our Boks) cannot do 
any wꝛong. | | 

And as to the Caſe of G2avell , fo2 reparation of the houſes of the King, 
if is not to be compared to this caſe : foꝛ the caſe of Saltpeter extends to the 
defence of the whole Realm; in which every Subiect hath: benefit , but ſo 
it is not in the caſe of the reparation of the Kings houſes: And fo2 this it 
is agzeed in the 13 H. 4. and other Books that the King may charge the 
Sulj.& foꝛ Purage ofa Town, to which the Subjects were charged in the 
time of inſurrection oꝛ War, foꝛ ſafety : And ſo fo2 Poꝛtage, foꝛ this that 
he which is charged hath benefit by it, but the King cannot charge the 
Subject foꝛ the making of a Wall about his own Houſe , 02 foz to make a 
Bridge to come to his houſe ; fe2 that Toth not extend to publike benefit : 
But wen Enemies come againſt the-Realm;, tothe Sea Cdaſt, it is law- 
full to tome upon my Land a joyning to the ſame Coaſt, to make Tren⸗ 
ches 02 Bulwarks fo2 defence of the Kealm, fo2cvery Subjctt hath bene- 


fit by it. And ſoz this by the Common Law, cvzry man may com: upon 
my 


* 


— 
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my Land foz the defence ofthe Realm, as appears 8 Ed. 4, 23. And in ſuch 
tale on ſuch grtremity they may dig foz Gravell, foz the making of Bul⸗ 
warks ; foz this is foꝛ the publick, and every one hath benefit by it: but 
alter the danger aver, the Trenches and Eulwar ks ought to be removed, 
ſa that the Owner thall not have pꝛejudice in his ue : And foz 
the Common-wealth, a man ſhall ſuffer damage; as, fo2 ſaving of a Tity 02 
Town, a Youſe- ſhall be phucked down if the next be on fire : And the 
Suburbs of a City in time of War foz the common ſafety ſhall be plucked 
dcwn, and a thing foꝛ the Common-wealth every man may do without being 
liable to an action, as is ſaid in the 3 H. 8. fol. 15. And in this caſe the Rule 
is true, Princeps & Reſpublica ex juſta Cauſa poſſunt rem meam au- 
ferre. FR Lo” 


Jt was reſolve? that this taking of Saltpeter is a purvepance of it foz 3- Point. 


the making of Gun⸗ powder, foz the neceſſary defence and ſafety of the 
Realm. And foꝛ this cauſe, as in other Purvepances, it is an incident in- 
ſeparable to the Crown, and cannct be granted, demiſed, o2 tranſferred to 
any cther, but ougbt to be taken only by the Miniſters of the King (as 
cther Purvepances ought) and cannct be converted to any other uſe than 
for the defence ofthe Realm, fo2 which purpoſe only the Law gave to the 
Bing this Pzerogative 2 And it is not like to the Pynes of Gold and 
Silver, fo2 there the King hath intereſt in the Mettall, and for this, there 
he may dig for it, Quia quando lex aliquid alicui Concedit, Concedere vi- 
detur id, ſine quo res ipſa eſſe non Poteſt: Vide Plow, Com. in le Caſe de 
Mynes. So the Ring may dig in the Land of the Subject fo2 Treaſure 
trove, for he hath property: And if the Powder which is ſo made by 
the Miniſters of the Bing, begin to decay (as it will in two years) then 

it ought to be changed foꝛ other, oꝛ the monep comming of it ought to be im⸗ 
ployed for Powder fo2 the defence of the Realm ; o2 the Miniſters of the Bing 
ought to make proviſion of Saltpeter which will endure a long time, and when 

need is, to make it into Gun⸗ powder, which may be made before the Navy 

can be put readineſſe. 


The Piniſters ofthe Bing cannot undermine, weaken, 902 impair any 4. Point. 


of the Walls 62 foundation of any Youſes, be they Manſion houſes , or 
Dut⸗houlcs, o2 Barns, Stables, Dove-houſes, Mills, o2 any other Build⸗ 
ings : Ind they cannot dig in the Floor of my Panſion houſe which ſerves 
fer the habitaticn of man, for this, that my houſe is the ſaſeſt place foꝛ my 
refuge, ſafrty, and comfort, and of all my Family; as well in ſic ineſſe as 
in health, and it is my defence in the night and in the day, aganſt Felone, 
Pudeers, and harmfull Animals; And it is very neceſary for the Weal- 
publick, that the habitation of Subjects be pꝛeſerved and maintained. 

And there are two notable P2eſidents, by which it appears, that the 
Bing by his Þ2erogative had power to prohibite Depapulation, and pꝛevide 
fo2 habitation. 

The one in the 43 Ed. 3. Rot. clauſ. in turt i. numero 23. pro villa de 
Southampton. b 

Thecther, An 21 R. 2. in dorſo Clauſe. par. 1 N 15. by which the 
Bing prohibites that, Incolæ villarum predictarum non proſternant domus 
ſuas in villis predictis in alias migraturi regiones, &c. 

Alſothe Winiſters of the ing cannot dis the floor of any Barn implov- 
ed foꝛ the ſafe touſtodv of any Torn, Yay, & c. of the Owner, for that the 
floo2 of a Barn cannet be made dzy' and ſerviceable again in a long time: 
But they may dig in the floozs of Stables and Dre-houſes , ſo that * 


* 23, 3 * 
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6. Point. 


7. Point. 


8 . Poinr, 


9, Point, 


be ſufficient room left fo2 the Yozſes and other Cattell of the Dwner : And 
fo that they repair it in convenient time, in ſo good plight as it was be- 
foze ; Alfo they map dig in the floo2s of Cellars and Uaults , fo that there 
be ſufficient room foz the neceffaries of the Owner; and fo that the Wine, 
Beer, and other nerefſary pꝛoviſton of the Owner be not removed, oꝛ in any 
fozt impaired, And they may dig any mnd-walls which are not the Walls of 
any Panſton houſe, ſo that o2der be taken that the Panſion houſe be well 
defended, as it was befo2e ; ſo they may dig in the ruines and decaies of any 
Youſe oz Buildings, which are not pꝛelerved for the neceſſary habitation of 
men, | 


They ought to make the places, in which they dig, ſo well and commodions 
to the Owner as they were befoze, 


They onght to wozk in the poſſeſſion of the Subject, but betwirt Sun riſing 
and ſetting; ſo that the Owner may make faſt the Doozs of his Houſe, and put 
it in defence againſt Miſdoers, 


| They ought not to plate oꝛ fix any Furnace, Ueſſells , oz other neceſſaries 
in any houſe oz building of the Subject without his conſent , o2 ſo neer any 
Maͤnſion houſe, as by it, it may receive pꝛejudice oꝛ diſquiet, 


They ought not to continue in one place over a convenient time , nor to re- 
turn again into the ſame place befoze convenient time (which is long time) be 


paſſed, 


It was reſolved that the Owner of the Land cannot be reſtrained from 
digging and making Saltpeter , fo2 the King hath not intereſt in it as he 
hath in Gold and Silver in the Land of the Subject, ſoꝛ the King in the 
caſe of Saltpeter hath but purveyance , ſo that the p2operty of it is in the 
Owner, and fo2 that he cannot be excluded of the Commodity in his own 
Land, 


after the Spaniſh Invaſion, there was not any licenſe oz commiſſion of any 
King oz Queen of this Realm, fo2 the taking of Saltpeter : But in the ſaid 
3 t. peare there were two Licenſes g2anted, | 
The one particular to George Conſtable Eſquire , and the other generall 
to George Evelin, Richard Hills, and John Evelin. The firſt gives Conſtable 
power and authoꝛitv foꝛ eleven years to dig open and wozk faz Saltpeter with- 
in the County of York, Noringham, Lancaſter, Northumberland, Cumber- 
land, and the Biſhopꝛick of Dureſme, as well within Dur Lands, Gzounds, 
and Poſſeſſions, as alſo within the Lands, G2ounds, and Poſſeſſions of any of 


our loving Subjects within the Counties afoꝛeſaid: And the conſideration of 


the Patent was foz a gzeat quantity of Saltpeter yearly by the ſaid George 
Conſtable, to be made aud p2ovided fo2 the Dtoze of the Queen, at a lower 
rate then befoze was paid. 

And further, Dur will and pleaſure is, that the ſaid George Conftable, &c. 
ſhall at his cwn p2oper coſts and charges, erect, make up, and lay all mud⸗ 
Malls, Stables, and G2ounds whatſoever ſo digged vp, & c. Jn which licenſe 
it was obſerved , that no power is given to dig in any Manſion houſe, Barns, 
Dove-houſes,8c. but, as appears in the laſt Clauſe, in mud-Walls, Stables, 
and gꝛounds, foz the Clauſe of reparation ought without queſtion to extend to 
all the places to which the power to dig extends, 8c. 

The other Commiſſion to Evelin, &c. extends to all the Realm of Eng- 
land 


Andit is to be obſerved, that before 31 Eliz. which was the next year 


/// / 
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ſon. 


land and Ireland, and all ather Dominions of the ing. ae well within our 
i 


own Lands, G2ounds, and Poſeſſions, as allo within the Lands, G2oundg, 
and Poſſeſlions of any of our Subjects. Pe 

Note.the Licenſe begins with Lands, & c. ſothat Youſes noz Builzin 
are not named in it: fo the Learned Counſell of the Queen, as it ſhould 
ſeem, who d2zew the Licenſe, thought not that the Licenſe ought to 
extend to the Panſion houſe, 92 other neceſſary houſes ; fo otherwiſe it 


would have been expꝛeſſed in the Licenſe, And after, Scilicer 18. October 


2 Jac. Commiſſion was granted to Evelin, and others, to take Saltpeter in 
the Lands, Poſfeſions and other convenient places, and in convenient 
times, ſo that there were but thzee Licenſes oz Commiſſions 
And in none of them any power by expzeſſe words is given 
Manſion houſe, & c. And in none of them is any P2ohthiti 
ject to dig in his own Land 3 And it is obſerved that in the ſaid lag Com- 
miſſion is a clauſe , that foz carriage none onght to go above nine miles 
from his own houſe, and that he ſhall have 4d. foz every mile laden and empty, 
viz. Eundo & Redeundo. And the reaſon was, the Owner may return again 
to his own houſe in the ſame day : And note Reader, here is a good Reſolution 


at the Juſfices foz the true Pzerogative of the King in taking purveyance of 


Saltpeter. 


tm 


Hill. 4 Jac. 


CT 


this very Term, one George Leak a Cleark in Chancery, had upon an Treaſon. 


o2dinary peece of Parchment, by great deceit, fixed with a kind of Gle w, 


' Another Parchement ſo thin, as art could make it, ſo that it did appear but one 


peece of Parchment ; And upon the thin peece which was as it were the ſuper- 
ficies of the other, he writ by good warrant a Licenſe,which was brought to 
the Lo2d Chancellor, & ſealed with the great Seal: And after, the ſaid George 
took the thin peece upon which the writing was, from the other Parchment to 
which the great Seal was affired,and then all was a blanck which the great 
Seal annered: And after the laid George writ upon the blanck a grant of the 


Bing of certain Lands: and what ofence this was, was this Term debated a- 


mongſt the Juſtices; And it was a great que ſtion amongſt them,Whether this 
was high Treaſon or no: And it ſeemed to me, that this cannot be adjudged 
high Treaſon,untill it was ſo declared by Parliament: Foz true it is, that the 
Statute of 25 Ed 3. declares that if a man do counterfeit the great Deal oz 
privy Deal.that this is high Treaſon: And true it is, that the Judges in times 
paſt,Viz, 2 H. 4,2 5. have adjudged that the taking of that which was printed 
with the great Seal, from one Patent & fixing of it to another Writing made 
in the name of the King is a counterfeiting of the great Deal, for this that he 
abuſeth the ancient Seal, in removing of it from the Patent, and firing of it 
on another without warrant: And ſo Stamford lib, 1. fol.z.provs that it was 
adjudged in his time; and pet 40. Aſſ. pla. 3 3 that it was petite Treaſon after 
the Statute: And 37 H. 8. Title Treaſon; Brook by the Juſtices that this was 
not Treaſon: And J have ſeen a Record of 2 H. 4. the 2 5. where the party was 
indicted generally foꝛ counterfeiting of the Great Seal; And the Jury found him 
not guilty of counterfeiting of the Great Seal, as it was ſuppoſed by the Indict- 
ment: And found over the eſpeciall matter, that he took the Great Seal from 
one Patent, and fixed it to another, and put this in execution: And judgment 
is given againſt the party, But without queſtion againſt the Law, for as much 
as thep found him not guilty of counterfeting,fo2 this is a full Uerdict,and all 
all the reſt is Surpluſage; but this caſe in queſtion much differs from it, foz 1 
r 
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John 
Imperiall, 


this caſe George Leak hath not any medling with the Great © tat, but the | 


remains new annexed as it did before: And for this reaſon it ſeems to me, if 
the Seal be fixed to a blanck Patent, and one writes a Grant in it, contrary 


to his direction and truſt; or if one hath Letters Patents with good warrant 


made, and them raſe in a place materiall; and put in other woꝛds, to the 


' great prejudice of the King: In none of theſe-caſes can it be adjudged a Coun⸗ 


terfeiting of the great Heal. Foz the Statute of 25 Ed. 3, doth not ſpeak of 
counterfeiting of writings, bat only of the great Seal, And the Delinquent 
in this caſe doth not meddle with the Seal, but only with the Writing. And 


-J ſhewed a notable preſident in Clauſ. 42, Ed, 3. memb, 8, in dorſo, where 
the Caſe was, that Ring R. 1. by his Charter granted divers Lands and Li- 


berties, Abbari de Bruera, in which the Abbot raſedout this Fifterruda, and in 


ſtead ot it writ Efi-leigh, And upon ſhewing of it obtained a Confirmation of 


it from king Ed. 3. And an allbwante of it in Banco R. And for this oFence 


the ſaid Abbct was called before the Ning and his Council, Viz, in the Star- 
Chamber; where the Abbot charged one Robert Rigg his Com-monk, with 


the raſure: And the Abbot was convict (which could not be but in Court) 
And it was part of the Sentence, that the ſaid Charter-confirmatian and al 
lowance of it, ſhould be bꝛought in by the Abbot to be cancelled, Dut of which 


Kecozd, J do obſerve five things. 
I, The antiquity of the Star- Chamber, and this then was a Court, in which 


the Abbot was convict, and ſentence given. 


2. That the ſaid Raſure was not any Counterfeit to the Great Seal; for 
if the ollence had been high Treaſon, it ſhould not have been determined be⸗ 
fore the Councill ofthe King in the Star Chamber, | 

3. That Spirituall perſons were then puniſhable foz ofences beio2e fem 
rall Judges, , | 

4. That if there be raſure ofa Deed between Subject and Dubject. in a 
place materiall, all the Deed becoms naught : And the party to plz ad to 
it Non eſt factum. So, if the Patentee rale his Letters Patents in any 
place materiall, all the Patent becoms of no force by the Law, az ay- 
pears by the ſaid Sentence, All the Patent and all the dependance upon it, 
Viz. The confirmation and allowance of it, ſhould be all cancelled and de⸗ 


faced. 


5. That although that it is commonly ſaid, that an Abbot can do no⸗ 


thing in pꝛejudice of his houſe, pet in this caſe he may do it, foꝛ the Bing 


ought not to be in worſe caſe then a Subject: And if the Abbet had 
raſed a Charter made to him by a Subject, in ſuch a manner as he had raſcd 
the Charter of the Ring, the Deed of the Subject had beco ne of no fo2ce: 
And ſo in caſe of the Bing. And then J conclude. that if the raſing of a 
Mord in the Patent of the Ring, be net Treaſon, the raiing of two or 
three, or all the words of the Patent, and Writing a new Grant, is not 


"treaſon : And J recited another Preſidentin An. R. 2. in Parliament, 


where the caſe was, that the Ambaſſador of the Dake and State of Genoa 
being here under the ſafe conduct ofthe King, fo2 the buſine ſe of the 
Bing and the Realm, was murthered by certain Subjects of the Ging: 
And this matter was debated in Parliament, and there reſolved, decla- 


red, and decreed; that this was treaſon : Pete it well, this caſe was nat re- 


ferred ta the Judges, but was declared in and by Parliament: For it is 
pꝛobided by the ſaid act of 25 E. 3. that fo: this that many other caſes of 
like Treaſon, might happen in time to come, which men cannct think 
noꝛ declare at preſent, that if another cale, ſuppIſed Treaſon , and which 
is not ſpeciſted in the ac, ſhall come before any of the Tufices , th: ſaid Fu⸗ 


ſtices ſhall ſtay without going te Judgment of Treaſey, until the _ b; 
ſhewen 


_ 


an df, oa mn . 
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ſhewn befoze the King in Parliament, who ought to adjudge it Treaſon oꝛ o⸗ 


ther Felony; Jn which b2anch two things ark to be obſerved, 


1. That althouzh a caſe happen like to the caſes of Treaſons mentioned in 
the ſaid ad, that the 4udges ouzht not (as they do in other caſes by equal and 
lixe reaſon )atjudge it tobe Treaſon, fo2 that b2anch reſtraines them: But 
this ought to be declared in Parliament: fo2 the woꝛds of the Act are, Foraſ- 
much as many other caſes of Treaſon, like, & c. The ſecond thing is, that 
when a particular caſe (as the ſaid caſe of an Ambaſſadour of a King) was ad- 
judged high Treaſon, Et legatos violare contra jus gent ium eſt: And it ap- 

. pears 2 Reg. cap. 10. Hamon Rex Amonitarum Legatos Davidis contumeliis, 
&c.ſuper quo acerrimum bellum movetur, &c. y which it appears the con⸗ 
ſequence ot an ab iſe of an Ambaſſadour, &c. Quod tal is injuria eſt juſti belli 
cauſa. ate that Legat us ejus vice fungitur, à quo deſtinaturʒzet honorandus 
eſt, ſicut ille cu jus vicem gerit. And aiterwards George Leake, upon Exami⸗ 
nation befoze the Chief Juſtice of ENGLAND, made a cleer confeſſion 
cf all the manner and circumſtances of the fact: And upon examination, the 
caſe(as it was delivered to the Juſtices to conſider of it, and to give their opi- 
nions was ſuch; George Leake joyned two blanck Parchments fit foꝛ Letters 
Patents, ſo cloſe together with mouth Glew as they were taken foz one, and 
did put ont Labell th2ough them both; Then upon the uppermoſt he wait a 
true Patent and got the Gzeat Seal put to the Labell, ſo the Labell and the 


Seal weic annered to both the Patents, the one w2itten and the other _ 
then he cut off the glewed skirts round about, and took or the uppermof t 


Pa:chment(whi:h was w2itten, and was a perfect Patent) fromthe Label 


k 
in 


Bas 


which with the g2eat Seal did ſtill hang to the blanck Parchment ; then he 
wit another Patent within the blanck Parchment, and did publiſh it as a 


god Patent: Hercupen two Nueſfions were moved. 
1. Whether this ofence be high Treaſen oz no: 


2. If it be high Treaſon, then whether he may be indict2d generally foꝛ the 
tounterſeiting of the azeat Scale, o2 elſe the ſpeciall fact muſt be expꝛeſſed: 
And the Juſtices were divided in Opinion in the firſt poynt of the caſe : And 
mp ſelf and divers others held that this act was neither high⸗Treaſon no: 
petit⸗Treaſon, becauſe it is not within either of the bꝛanches of the laid ſta- 
tute of 25 Ed. 3. But it is a very gꝛeat miſpꝛiſton; and the party delinquent 


liveth at this day, But the Chief Juſtice and divers others were againſt us 


2 
E 


And bp reaſen of the diverſity of opinione, Reſpectuatur, vide Fleara lib. i. cap. 
22. Item crimen Falk dicitur, cum quis illicitus cui non fuerit ad hæc data 
aut horitas de ſigillo Regis rapto vel invento et brevia cartaſii conſignaverit, 
As to the ſecond poynt it was reſolved that if the ſpecial matter had amounted 
to cour terfeiting of the Gꝛeat Seal in Law within the ſaid Statute, then he *5 KH.. ap. 
might have been generallv indited of high⸗Treaſon foꝛ counterfeiting the gꝛeat 
Seal : as if a man in affray kill a Conſtable p comes to keep the Rings p:ace 

without anyerp2eſs malice pꝛepenſed, this is murder in Law; ind vet the de- 


linquent map be generally invited of murder by malice prepenſed. 


Hill. 24. Eliz. 


the Cx hequer; a Merchant b2oucht eighty weights of Bay⸗ſalt, bv Dea, 
to a Haven in England, and out of the Shiv ſold twenty weighs, and 
diſiharged them to another Ship in which they were tranſpozted : But 
the ſaid twenty weighs were never actually put on the ſhoze : And faz the 
reſidue, Viz. 60. he ag z fo2 th: Cuſtome, and put them upon Land : 
End new the doubt was upon the woꝛds ofthe Statute of 1 Eliz, cap. 11. 
F h concern⸗ 


Cuſtome. 


13 8 Caſe of Cu- 
| ſtome. 0 


ing Expoꝛtation, Viz. ſent from the Wharf, ep, oꝛ other place an the Land, 
and concerning Im poꝛtation t ake up, diſc harge, and lay on Land : Ik in this 
caſe the ſaid twenty weights which a lwayes were water⸗boꝛn, and never tou⸗ 
ched the land, ought to pay cuffome as well inwards as outwards, | 
And it was relolved, that in both the caſes tuſtome ought to be paid; fo2 the 
diſcharginz out of the Ship upon the Dale afozeſaid, amo.mts in Law to a 
putting them upon the land, fo2 in the Law this is Infra corpus comicatus-x 
And if the Law ſhall not be ſo taken, the Bing map be defrauded of all his 
Cuſtome, and in the caſe fozahnuch as no cuſtome was paid, it was reſolved 
that the gods were torkeited, &c. | 


Pate, a god diverſity when the King ſhall be bound by act of Parliament, 
ſo that he cannot dilpence with it by any clauſe of Non obſtante. No att can 
bind the iiingfrom any P2erogative which is ſole and inſeparable to his per- 
ſon, yut that he may dil pente with it by a Non obſtante: As a Doveraign pow- 
er to command any of his ſubjects to ferve him fo2-the publike⸗ꝰ Meal: And 
this fclely and iniſeparably is annexed to his perſon : And this Royall power 
cannot be reſtrained by anp act of Parliament, neither in Theſi, no2 in Hypo- 
theſi, but that the Ring by his Ropall Pꝛerogative may diſpence with it: fo: 
upon commandment of the Bing, and obedience of the Subject, doth his Cs⸗ 
vernment canſiſt: As it is p2ovided by the Statute of 2 3 H. 6. cap. 3. that all 
Patents made oꝛ ta be made of any Dice of a SheriX,&c.fo2 tearm of vears, 
oz life, in Fee-imple,o2 in tail, are void and of no e ted, any Claute or Parol 
de non obltance,put,o2 to be put into ſuch Patents to be made, notwitſtand⸗ 

. inig. And further, wholoever ſhall take upon him oꝛ them to accept oꝛ occupy 
— 8 fluch Dffice of Sheriff by virtue of fuch G2ants o2 Patente, - ſhail ſtand per⸗ 
petually diſabled to be o2 bear the Difice of SheriX within any County of Eng- 

land by the ſame authoꝛitp:and notwithſtanding that by this act, r. The Pa⸗ 

tent is made void. 2. The Bing is reſtrained to gꝛant Non obſtante, 3. The 

G2antee diſabled to take the Office, pet the King by his Rovall Soveraign 
power of Commanding,may command by his Patent, ( fo2 ſuch cauſes as he 
in his Wiſdome deth think meet and p2ofitable fo2 himſelf and the Common⸗ 
UUealth,of which he himſelf tz ſolely judge to ſerve him and the UUeal-pub- 
like, as Sheriff of ſuch a County fo2 pears,02 fo2 life, & c. And ſo was it reſol- 
bed by all the Juſtices of England, in the Exchequer Chamber. 2 H. 7.66. And 
ſothe Rovall power to pardon Treaſons, Purders, Kapes, & c. is d 2erogativ: 
incident ſclely and inſeparably to the perſan of the ing: And fo2 this Non ob- 
ſtante an act of Parliament, ta make the pardon of the Kina vai? and reſtrain 

the king to diſpence with this by Non obſtante, and to diſable him to whom 
the pardon is made, to take o2 pleat,it ſhall net bind the Ring but that he may 
viſpence with it: And this is well pꝛoved by the ac of 13 R. 2. Parliament. 2. 
cap. 1. Foꝛ by this it was enacted, that no Charter of Pardon, from Hencefo2th 
be allowed by whatſoever Juſticee, fo: Murders, Treaſon, Rap? of a UAuoman, 
noꝛ be ſpecified in the laid Charter, and if it be otherwile, Be the Charter dil⸗ 


allowed. 


Fote, this was the ſure way that the Jaarſiamhent could take to reſtrain 

the Eing ta pardon Murder, unleſs that he pardon it by crp2cſs tearmes, 
which they thought the s ing would not, ſoꝛ they knew that the Ring could nat 
be reſtrained by any act to make a Pardon ; fo2 merey and power to parton is 
Per gatibe incident ſolely and inſeparablp to the perſon o? the Ring: And it 
hath ct times bien a judged that the Ring can varron Murther by gener all 
woꝛds without any expreſs mention, with Non obſtante the ſaid Statute, ſec 4. 
H.. cap. 31. zn which it is cz air ed that noWelſhman, be Juſtice, — 
cILAanm, 
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lain, Crealurer, @herix, Steward, Conſtable of a Caſfle, Eſcheatbz, Caznnoꝛ, 
oꝛ chief Foꝛre ſłer, noꝛ other Diticer whatſoever, noꝛ kepcr of Necoꝛds, cc. in 
any part of Wales, nut withſtanding any Patent made to the contrary, with 
clauſe of Non abſtante licer fir Wallicus natus: And pet withaut Queſtion, 
the King may gꝛant with a Non obſtante. 'SoPurveyance fo2 the king and 
his Bouſhould, is incident ſolely and inſeparably to the perſon of the Ming: 
And foꝛ this cauſe,the a of Parliament held in time of Henry 3. De tallagio 
non concedendo, Title purveyance, Raſtall, which bars the ting wholly of 
Purvevante, is vid, as it appears in Co. lib. fol.69. But in all ſuch caſes, al- 
though that the king may diſpence with Statutes, pet a gene rail diſpenſa- 
tion 02 g2ant without Non obſtante is void: But in things which are not in- 
cident ſolely and inſeyarably to the perſon of the King, but belongs to every 
Subject and may be ſevered, there an act of Parliament mayabſolutely bind 
the Ning: As it au ac of Parliament do diſable any Subjects of the ing, to 
take any land of his Gꝛant, oz any of his ſubjects (as Biſhops) as it is dont by 
the Statute 1 Jac. cap. 3.) to gꝛant to the Ming, this is god;foz to Gzant 02 
take Lands o2 Tenemeuts, is common ta every ſubject : Andfoz this it is not 
Proprium quarto modo, to Kings,Scilicer omni ſoli er ſemper, vide the Caſe 
of Beans and Chapters upon the Statute of 13 Eliz. vide $,R.2.cap.2.8 33, 
H.6. That none ſhall be Juſfice of Aſſize, &c. in the County where he was 
hoꝛn, 92 did inhabite, and pet the king with fpeciall Non obſtante map diſ⸗ 
penſe with this, foꝛ this belongs to the inſeparable P2erogative of the Ning, 
viz. his power of commandment to ſerve, cc. 


Hill. 4. Jace Regis, 


Dte, Mich. . Jac. Poſt Prandium, There was moved a queſtion amongſt High Commif. 


the Judges and Serjeants at Ser jeants Inne, If the high Commiſſioners goners, if 


in Eccleſiaſticall cauſeg man by foꝛtt of their Commiſrian Ampel on any man they have 
O2 no: a power to Im- 


Firſt of all it was reſolved, by all, that befoze the Statute of 1 Eliz. cap. 2. priſon. 


the Ring might have gꝛanted a Commillion ta hear and determine Ecc leſta 
ſtical cagſes: But then not withſtanding any clauſe in their Commiſſion, the 
Commiſiteners ought to p22c&d accoꝛding to the Eccleſiaſticall Law allowed 
within this Kealm, fo2 he cannot alter neither his tempazall no2 his Ecclef- 
aſticall Laws within this Kealm by his Gꝛant oz Commiſſion. : Vide Cau- 
dries Caſe, 5, Report, And they could not in any caſe have puniched any de- 
lingaent by Fine c2 Impꝛiſonment unleſs they had authozitv ſo to do by Act 
of Parliament. Then all the queſtion reſts upon the ac of x Eliz. which as 
to this purpoſe reſts upon thꝛæ bꝛanches. | | 
1. Such ToHHMmMmiſſioners have power to exerciſe,uſe, occupy, execute all Jus 
riſdiction Spirituall and Cecleftafficall. h 
2. Such Tom millioners by fozce of Letters Patents have power, to vilite, 
refazmte, & c. all Hereſies, & c. which by any manner of Spirituall oz Eccleſis 
aſticall power, & c. can, oꝛ lawfullv may be refo2 ned, &c, ſo that theſe bꝛan⸗ 
ches limit the Lurildiction, and what o kences ſhall be within the Juriſdiction, 
o: fach Commiſioners,by foꝛce of Letters Patents of the ing ; And this is 
- - ently ſach Ockences may lawfally be refozmed by the Eccleſiaſticall 

J; dw. | | | 
3. The third branch is, that ſuch Commillioners after ſuch Commiſſion 
delivered to them ſo authoziſed, ſhall have power and lawfull authozity by 
vertue 
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vertue of this ad, and the ſaid Letters Patents, to exerciſe, uſe, and execute 
all the Pzemiſſes accoꝛding to the tenoz and effect of the laid Letters Pa⸗ 
tents. This bꝛanch gives them power to execute their Commiſſion, But it was 
objected, that this bzanch doth not give to the Queen power by her Letters Pa- 
tents, to alter the p2occdings of the Cccleſtafticall Law;o2 gave to the Nugn 
abſolute power by her Letters Patents. to p2eſcribe what manner of p2occe- 
dinge, oꝛ puniſhment concerning the Lands, Gods, 02 bodies of the Subject; 
And this appeares by the Title of the act reſtoꝛing to the Crown the ancient 
Juriſdiction,ſo that the intent was to make reſtitution, and net any innovati- 
on in pꝛocte ding oꝛ puni hment: And it was obſerved that this laſt bꝛanch 


gave to them power to execute all the Pꝛemiſſes; acco2ding to the tenoꝛ and 


effect of the ſaid Letters Patents, ſo that theſe woꝛds So authorized in the 
ſaid Letters Patents, have relation anly to the authozity of the Letters Pa⸗ 
tents, befoꝛe ſpeciſied, V iz. ſuch as gave to them power to viſite, refoꝛm, redꝛeſs, 
oꝛder, toꝛre a, and amend, all Errors, Hereſies, Schiſms, Abuſes, Contempts, 
and Enormities whatſde ver; which by any manner of Spirituall oꝛ Ec leſi⸗ 
aſticall power, can oꝛ may lawfully be refo2zmed, & c. Thele are the tenoꝛ and 


effect of the Letters Patents, befoꝛe reme mbꝛed: And if any other conſtruction 
ſhaft be made, 'Y 


1. It ſhall be againſt the expzeſs Letter, Scilicet, ſaid Letters Patents. 

2. It hall be full of gꝛeat perill and inconvenience, foꝛ then not only im⸗ 
pꝛiſonment of body, but confiſcation of Lands, Gods, & c. And fome co2pozall 
puniſhment may be impoſed,fo2 Mereſie, Schilm, Incontinence, & c. Alſo pow- 
er may be given to them to burn any man fc2 Yereſie, which ſhall be againſt 
the common Law of the Land, —_— 

See Simpſons caſe in the forty ſecond of Eliz. now reported by 


my Lord Coke in 4. Inſt. 33 3. 


— 


— 


Of the Stealing of Women. 


I Ote the Statute of 3 H. 7. cap. 1 2. ſtands upon a pꝛeamble and a pur- 


view ; the pꝛeamble is, Where Women, as well Maides as TUitows | 


and Wives having ſubſtance, &c. and ſome being Peirs apparent, &c. 


foz the lucre of ſuch ſubſtance, be oftentimes taken by Mildoers, contrary to 


their wills, and after married, &c. 02 defiled : So nete theſe thꝛee woꝛds in the 
P2eamble,Viz, 
1. Be taken, 
2. Be married. 
3. Be deliled. | 
The Purviewis, that what perſon oꝛ perſons from he:1cefo2th that taketh 
any woman ſo againſt her will unlawfully, Viz, Maid, Wife, o2 UWidow, 
that ſuch taking, pꝛocuring, and abetting to the ſame, and alſo receiving the 
laid TWoman ſo taken againſt her Will and knowing the lame, be fellony, 
And that ſuch Pildoers, Takers, and P2ocurers to the lame, and Uecei⸗ 
vers, knowing the laid Ockence in fozme afo2eſaid, be hencekoꝛth reputed 
and judged as P2incipal! Felons, ſo that it is not ſais in the Pur view ſo 
taken, married, o2 defiled, but onely ſo taken againſt their will: And 
upon this gꝛeat Nueſtion was moved, 4 1 5 Phil. & Mar. in the Star Cbam- 
ber, If the Eloynment againſt her will, without marriage, o2 carnall cc- 
pulation ( which is intended by this weꝛd Defiled ) be Fellonyo2 na: Ind 
the Opinion of Brook and ſome cther of the Juſtices was, that it was Fc- 
lonv 


_ 


die Auro Reginz, where it is ſaid, that this is to be taken De is qui ſponte 


Aurum Re] 
ginz, 


— 


elony ; But Sanders chief Juſtice was againſt it; and afterwards „ AS 
1 — aron did repoꝛt, It was reſolved by all the Juſfices in the 26 
Eliz, that ſuch Eloynment only is nat Felony by the intent ofthe Staute, 
without marriage d carnall copulation, fo2 the miſchief was nat only the ta- 
king, but the marriage oz the defiling, which was (as it was ſaid in the P2e- 
amble) to the dilparagment of the ſaid woman, aud utter heavinelle and dil⸗ 
comfo2t ot her friends: And the Purview ought to purſue the miſcheif, | 

Secondly, this wozd So, hath reference to the Preamble, and all the mil⸗ 
chief contained in it, | 

Pote by the expzeſſe Purview of the Act, the acceſſary both befe2e and 
alter is made pzincipall ; &c. but by a conſtruction of the Common law they 
that receive the miſdoers and not the women are acceſſaries : for this ac 


makes the receivers of the women the pzincipals. - 


Paſch. 4. Jac, Regis. 
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De by the commandment of the Ring, it was referred to Popham cheif Aurum. 
Baron, and my ſeli, what right the Queen which now is, hath, and Reginæ. 


in what caſes to a Right claimed by her, called Aurum Regina, that is to ſay, 


P. o cent um marcis argenti una marca auri ſolvend. per illum qui ſponte 
ſe obligat: And upon conſideration had of it by a long time and view of all 
the Kecozdg and P2eſidents, Viz. Librun Rubrum in ſcaccario, fol. 56. 


ſe obligant Regi, &c, which is the foundation of this Claim; And of a Ue- 
"cozd in the Tower, 52 H. 3. And ofa Kecozd in the Exchequer, 4 E. 1. 
and ofa Reco2d in the Exchequer , Hill. 12. Ed, 3. And in the Tower in 
the ſame pear. in Rot. clauſ, And of Acts of Parlament,15 Ed. 3. cap. 6. 4 31 
Ed. 3. cap. 13. and the 13 R. 2. in Turri, and divers other Preſidents 
and Proceſſe out of the Grchequer in the time of K 2. H. 4. and other kings, 
untili the time of H. 7. 


It was reſotved that the Queen hath right to it, but with theſe limita⸗ Reſolution. 


t 02s, 

1. That it ought to be Sponte by the Subject Sine coactione, ſo that this 
onght to be at the pleaſure of the Subject» whether he will ocker, oz give, oz 
no: And foz this all Fines upon Judgment, or by offer oz fine fo2 aliena- 
tion, 22 in anv other caſe where the Subject doth not do it Sponte ſine aliqua 
coactione, Viz. That the Bing ot right ought to have it, there the Queen 
frall have nothing. 

2. It oucht to be Sponte ſine c onſiderat ione al icu jus revent ionis ſeu in- 
tereſſe, That the king hath in Eſſe, in Jure Coronz : And fer this upon 
ſale oꝛ demiſe of his Lands, oꝛ Wards, 02 Goods of Fellons, Dut-lawes 
Er ſimili caſn, ſaꝛ theſe are Contracs & Bargains concerning the Kevenews 
and *nterefsof the Ring: And it cannot be ſaid in ſuch caſe that the Sub- 
icrts Sponte ſe obligant, as to parchaſe o2 buying anv the Kevenewsor In⸗ 


tereſts which the Ring hath. 


3. It oucht to be Sponte ſuper conſiderationem, & non ex mera gratia & 
benevolentia Subdiri, Foz that which is of meer Grace is not proverlv ſaid 
ff Oblieation 02 Duty, and the woꝛds of the Keco2ds are to habe De iis qui 
ip-nre ſe obligant, And ſo was it oꝛdained by the king and his Councell, as 


apycars by the xeco2d of Hill. 4. E. 1. in Scaccario, &c. 


, 


+, *t ouaht to he Sponre ſuper conſiderationem quæ non attingat reventio- 
nem ſeu intereſſe Coronz, in any thing which the Bing hath : As if the 
G Subjeck 


22 


Caſe of 
Foreſts, 6 


Foreſts, 
Chaſes, 


Subject give to the King Sponte a ſumm of mony fo2 li enie in Poꝛtmain 
o2fo2 to create a Tenure of himſelf, to have a Fair, Market, Park, Chaſe , 
o2 Warren, within his Manno2, there the Queen ſhall have it: Foz the 
Subject did this Sponte, and was not confirained to it: And this doth net 
concern any Revenne o2 Jnteref&ofthe Bing: But if the King hath a 
Fair, oz Parket, oz Park, o2 7Uarren, and g2ant it foꝛ a fumm of money, 
there the Queen hall have nathing ; foz this was a thing in Eſſe, and par; 
cell ofthe Revenne of the Crown : And by that it appears, that fozaſmuch 
as little o2 nothing is given in ſuch caſe where this of right is due, this is 
not now of any ſuch value as was pꝛetended: And this reſolation was re- 
__ oa Soveraign Lo2d the King by Popham, in the Gallery at 
ITEnall, 


Paſch. 5. Jac, R. 


If this ſame Term it wasinfo2med to the i ing that great wrongs were don 
in his Foreſt pf Leiceſter in the County of Leiceſter: And in his Foreſt of 
Bowland in the County of Warwick, &c· parceU of his Dutchy of Lancaſter; 
And upon this.by warrant of the king under his Dignet, all the Juſtices were 
aſſembled to reſotve certain Nueſtions, to bs moved concerning the Fozeſts 
by the attoꝛnep of the Dutchp, and the Counſell of the other part, Which were 
Fozefts e which Chaſes ; the which being matter in fac, the Judges could not 
give their reſolutions but by a wap of direction: And it was reſolved by them, 
that if theſe are Foꝛeſts, it will appear by matter of Reco2d, as by Eyres of 
Juſtices of Fo2efts;SwannymoresDificers of Foꝛe ſts, as Regardozs, Agiſters, 
Uerderozs, c. But the appellation of it hy the name of a Fozeft in G2ants, 
Offices, and Conveyances, is net any p2oof that this is a Fozeft in Law. 

2. It was reſolved by all the Juſtices, that if theſe are not other then 
free Chaſes, and no Foreſts in Law, then he whohath any Free⸗hold 
within them, may cut his Timber and Wood g2owing upon it, without 
any viewoz licenſe of any : But if he cut ſo much, that there is not ſui 
cient foꝛ Covert , and to maintain the Oamt of the Bing, be ſhall be pu⸗ 
niſhed at the ſuit of the king, And fo if a common perſon hath Chaſe in 
ancther Soil, the Owner ofthe Soil cannot de ſtroy all the Covert , but 
ought to leave ſufficient Covert , and ſufficient Brouſe⸗waad, as hath been 
accuſtomed, | 

3, It wasreſolved, that within ſuch a Chaſe the Owner of the Soil by 
p2eſcription may have Commen ſoꝛ his @heep, and Warren faz Concis, by 
grant oz pzeſcription : But he cannct ſur-charge with moze then hath been 
uſed, then from which „ &c. no2 make Burrowes in other places then hath 
been uſed from the time of which, & c. unlefle he hath Uiarren by Grant, and 
then he may uſe it accoꝛding to his Grant; but he cannot erect a new CTTlar⸗ 
ren without Charter, 

4. It was reſolved, that he who hath ſuch a Narren may lawfully build 
upon his Inheritance, within his Marren, a convenient Lodge foz p2eſer- 
vation of his Game, 

5, It was ſaid by Popham chief Juſtice, that it was adjudged in the 
time of the chic? Waran Bett, in the Exchequer, that a man may preſcribe 
to cut his Taood upon his' own Inheritance within a Fo2eff, although it 


was againſt the Aa in the 43 Ed. 1. whi h is in the Abꝛidgment Title Fo 
ret 
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 ſpiracy, 
ain reſt 21. And this was thy rale of Sellenger, toz the Wood in the Fareſt 
le, of Hay Cay of Hereford : And their reaſon was fo2 this, that this 
the was but a Declaratim of the Common Law, and it may be tolled by 
net Cuſtom, as Littleton laid: vid, 2. Ed, 2, Title Treſpalle, fol 9. in the time 
th a at Ed. 1. Tretpaſſe 239, Plowd. Com. Dyer 72. 322 Ed, 4. cap. 7. that the 
i) Subject map have a Foz2eft : But this is intended if he hath power ty 
Nick have Swaynnimotts and Juſtices in Eyre and Fozeffers appendant to his 
is is . ex rationabili cauſa uſſtata privat communem legem : 
got And it was held by ſome that this was but an D2dinance , and nat any Ac 


of Parliament, 


— 


— 


Paſch. 5. Iac. Regis. 


A this very Term between Rice ap Evan ap Floyd, and Richard Bar- Conſpiracy 
FA and others defendants: It was reſolved by Popham and Cook ch:if Juſtices, againſt a lu- 
— the chief Baron, and Egerton Lozd Chancelloz , and all the Court of Star or Indi- 


— Chamber, that when a gꝛand Inqueſt indic s ane of Murther oz Felony and — 
— aſter the party is acquitted , yet no conſpiracy lies ſoꝛ him whois acquitted, neſſe. 
againſt the Invicto2s , fo2 this that they are returned by the Sheriff by p20- 
aeſts cells. of Law ta make enquiry of Dffences upon their Dath, and it is fo2 the 
Were ſervice of the king and the common-wealth, And as it is ſaid in the 10 Eliz. 
nt 265, they are campellable to fervethe Law, and the Court; And their Jn- 
hows, dictment o2 Uerdict is matter of Netoꝛd, and called Veredictum, and ſhall 
Ss nat be avoyded by ſurmiſe o2 ſuppoſall, aud no attaint lies. And foꝛ this rea- 
ters, fon they ſhall nat be unpeathed, Taz any conſpiracy oꝛ pꝛadite. befoze the Jn- 
ints, dictment : Fo2 the Law will nat fappoſe any unindifferent, when he is [wo2n 
| to ſerve the Ming: And with this ag2ces the Boks in 22 Af. 77. Aſſiſe. p r2, 
then 21 Ed, 3, 17. 16 H. 6. 19. 47 Ed, 3. 17. 27 H. 8. 2. F. N. B. 115. a., 
bold But it is otherwiſe of a TMitneue; foz if he conſpire out of the Court 
haut and aſter ſwear in the Court, his Dath ſhall not exↄuſe his co.pira:y before; 
uit fo2 he is a private perſon, pꝛoduced by the party and not returnid by the 
pu⸗ Sherif, who is an Officer ſwo2n, and the Juro2s are ſworn in Court as 
& in different perſons : Aud the Law preſumes, that every Juro2 will te 
= in diferent when he is ſworn ; No2 will the law admit pꝛoof a gainſt this pꝛe⸗ 
ſumption, 
: 2. It was reſclved, that when the party indicted is convict of Felony by 
il by ansther Jury upon Not guilty pleaded , there he never ſhall have a Writ of 
S, by Conſyiracy, but when the party upon his arraigment is Legicimo modo 
been acquietatus : Mut in the caſe at the Bar, the Grand Jurp who tudicted 
hath one William Price fo: thz murther of Hugh ap William, the Jury, 
And who upon Not guilty pleaded, convicted him, were charged in the Star⸗ 
Aar⸗ Chamber fo2 Conſpiracy atainſt him, and indicted and convicted, which man⸗ 
| ner of Complaint was never ſcen befoze : fo2 if the party ſhall not have a 
build Conſpiracy againſt the 1n-ic928 , when the Priſoner is acquitted upon his 
ofer- In ictment; a Multo forciori when he is lawfully convict , hz ſhall not 
charoe neither the G2and Inqueſt by whom he was indicter, no2 th? Jury 
| the who fa ind him cuilty + Foz the Law in ſuch caſe doth not give any At- 
ribs taint, fo2 this that he was indicted by th: Dath of twelvzm-n at the leaſt, 
gh it and found guilty by tw:lvz , And in thele Caſes, the King is the ſole party to 
2 2 the p2oceedings againſt the Pꝛiſoner: Put on the other ſide, when a Ju⸗ 


rv hath act ted a Felon o2 Traitoz againſt manifeck pꝛoof, there they 
may 
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may be charged in the Star⸗Thamber, foz their pattiality in finding a ma⸗ 
nifeſt Difendo2 net guilty, Ne maleficia remanerent impunita. And it will be 
a cauſe of infinite veration and occaſion of perjury and ſmothering of great 
Dffencee, if ſuch averments and ſuppoſals thall be admitted after ordinary 
and judictiall pꝛateeding: And it will bz a means Ad deterrendos & derrahen- 
dos juratores aſervitio Regis. 

3, It was reſolved that the ſaid Barker who was Judge of Aſſiſe, and gave 
jadgment upon the verdict of death, againſt the ſaid W. P. and the Sherif 
who did execute him accozting to the ſaid Judgment, nos the Juſtices of 
Peace who did examine the Difender , and the W itneſſes fo2 pꝛot of the 
murther bzfo2e the Indicment, were not to be dꝛawn in queſtion , in the 
Star Chamber, foꝛ any Conſpiracy no2 any witnefle, no2 any cther perſon 
ought to be charged with any Conſpiracy in tze StarChamber , e2 clſe- 
where, when the party indicted is convicted o2 attaint of Purther o2Felonp:and. 
although the Dftender upon the indictment was accuitted , pet the Judge, be 
Judge of Aſſiſe, oꝛ a Juſtice of Peace, oꝛ any other Judge, being Judg by Com- 
mmillion and of Reco2d, and ſwoꝛn to do Juſtice , cannct be charged to Ton⸗ 

| ſpiracy , fo2 that which he did . openly in Ceurt as Judge 02 Juſtice ef 
| Peace: Ind the Law will net admit any pro againſt this vehe:nert and 
violent pꝛelumption of Law, that a Juſtice [worn to do Juſtice will do in⸗ 
juſtice, but if he hath conſpired beſo2e out of Court this is extrajudicial, bat 
due examination of Cauſes out of the Court, and enquicing by te ſkimonies Et 
ſimilia, is nct any Conſpiracy, fo2 this he ought to do; but ſuboꝛnation of 
Witneſſes, and falſe and malicious p2oſecutions, out of Court, to ſuch whom 
he knowes will be Indicto2?, to find any guilty, &c. amounts to an unlaw- 
full Tonſpiracy. 

And if Kecords are of ſc high a nature, that fo2 their ſublimity they im⸗ 
po2t verity in themſelves; And none ſhall be received to aver any thing a⸗ 
gainſt the Reco2d it ſelf, And in this point the Law is founded upon great 
reaſon , fo2 if the Judiciall matters of Kecozd ſhould be drawn in que tion, 
by partiall and ſiniſter ſuppolalls and averments of Offenders, oꝛ any on 
their behalfe, there will never be an end cf Cauſes : But Controverſies 
will be infinite, Et infinicum 1njure reprobatur: And foꝛ this it is a jade- 
ed in the 47-Ed. 3, 1 5. That a Judge who hath a Commiſſion, Viz. That 
is of Reco2d, ſhall not be charged in Coxſpiracy ; which is ta be un erſtood 
of what he did in Tourt , ſoꝛ the reaſons and cauſcs afozeſaid: ind with 
this agzees the Brok, 21 Ed. 4. 67. & 27 Aſſ. pl. 12. And the reaſon is 
fo2 this, that the party is acquitted ; and the accuſing ſtands with the 
Keco2d : And acco2dingly was the Law taken in this caſe: Wut in a 
Hundzed Court, o2 cther Comt which is not of Beco2d, there averment 
map be taken againſt their pꝛoccedings, fo2 that it is ns cther then mat⸗ 
ter in Paiis and not ef Record : As it appears in the 47 Ed, 3, 15. Alſo one 2 
ſhall never aſſign foz Crre2, àgainſt that which the Court doth as zudges, 5 
as to ſap that the Jury gave Uerdict toꝛ the Deiendart, and the Court did 1 
enter it fo2 the J. laintic, o2 to lap that the party who le vied the Fine was "7 
dead beioze the Fine was levied, oꝛ ſuch like, Vide 1 H. 6. 4, 39 H, 6. 52, 5 
7 H. 7.11 H. 7. 28. 1 Mar. Dyer 89. But in a Grit of falſe Judgment, the 
Elairtit chall have direct averment againſt that which the Judges in the 
in crioꝛ Court. hav? done as zudges, Quia Recordum non habenr, and with 
this acco22s 21 H. 6. 34, And as a zudge ſhall not be d?awn in cue tion in 
the Caſes afcꝛetaid, at the ſuit of the parties, no moꝛe ſhall he be harged in 

he ſaid Taſes before any ether Judge at the ſuit of the ing: Ind fo2 this in 
the 27 Aſſ. pl. 18. One was in ictted and arraigned at toe ſuit of the: ino, g 
he was a Juſtice of Oyer and Terminer, where certain p{rſons were indicted 

cf 
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ſpiracy. 
of Treſpaſs befoze him, he made an entry ct Keco2d, that they were inicted 
of Felony : And it was adjudged that this Indictment was againſt the 
Law fo2 this, that he was a Juſtice by Commillion : and that is of Re- 
ce2d ; And this pꝛeſent act ſhall be to defeat the Kecozd, Hoc ef}, to aver 
againſt that which he did as Judge of Kecozd, which cannet be by the Law, 
* Vide 27 Aſſ. pl. 23. 2 R. 3.9. 28 Al. pl. 21,9 H. 6. 60. And it was ſaid, 
that it was the caſe of one Nudigate, who as a Juſtice of Peace had recoz- 
ded a fozce upon a Uiew,: which he did as judge upon Beco2d ; And a Bill 
was erhibited againſt him in this Court, foz this, that he had fallely made 
a Recozd, where indeed there was net any Fozce : And hy the opinion of 
Carlyn and Dyer, chiefe Juſtices, it wasreſolved, that, That thing that a 
Judge doth as Judge of Reco2d, ought not to be dzawn in Queſtion in this 


Court, 
Note well, that the ſaid matters at the Bar were net examinable in the 
Star-Chamber: And fo2 this it was o2dered and decreed by all the Court, that 
ihe ſaid Will without any anſwer to it, by the ſaid Richard Barker ſhall be 
taken oft the J ile and cancellet, and vtterly defaced : And it was agzeed, 
that inſomuch as the Judges of the Realm have the adminiſtration of Juſ- 
tice under the Wing, to alt his Subjects, they ought not to be d2awn into 
Nueſtion foꝛ any ſuppoled coꝛruption, which extends to the annihilating of a 
Reco2r, 62 of any judiciall pꝛortedings befoꝛe them, o2 tending to the flander 
of the Juſtice of the Bing, which will trench to the ſcandall of the King him- 
ſcif, ex ept it be befo2e, the Ling himſelf;fe2 they are only to make an account 
to God and the Line, and net to anſwer to any Suggeſtion in the Star⸗Cham⸗ 
ber; fo2 this would tend to the ſcandalland ſubverſion of all Juſtice. And 
thoſe who are the moſt ſincere, would not be free from continuall Calumniati- 
ons, foꝛ which Reaſon the D2atoz ſaid well, Invigilandum eſt ſemper ; multæ 
inſidiæ ſunt bonis. " 

And the reaſon and cauſe why a Judge, fo2 any thing done by him ag 
Judge, by the authozity which the king hath committed to him, and as ſitting 
in the ſeat of the King (concerning bis Juſtice ) ſhall not be dzawn in Nueftt- 
on bcfa2e any ether Judge, foꝛ⁊ any ſurmiſe of cozruption, except befcre the King 
himſelf, is fo2 this; The Bing himſelf is De jure, to deliver Juſtice to all his 
Subjects: And fo2 this, that he himſelf cannot do it to all perſons, he dele- 
_ his power to his Judges, who have the Cuſtody and Guard of the Kings 

ath. | Et 

And foꝛaſmuch as this concerns the honour and conſcience of the Bing, 
there is g2cat reaſon that the King himſelf ſhall take account of it, and no 
other. 

And Thorp who was d2awn in Queſtion fo2 cozruption, befozg Com- 


miſlioners, was held againſt the Law, and upon that he was pardoned ; and 
it is contained in the ſame Reco2d, Quod non trahitur in exemplum. Vide 
the conclufion of the Dath of a Judge, Vide the Chꝛonicle of Stow. 18. Edward 


3. 312. 

rte, Thomas Weyland Chiefe Juſtice of the Common⸗ bench, Sir 
Ralph Hengham Jufſfice of the Kings Bench: And the other Juſtices 
were accuſed of Bꝛibery and Coꝛruption, and their Cauſes were determined 
— ſome were baniſhcd, and ſome were fined and impꝛi⸗ 
oned. 
Vide 2 Ed. 3. fol. 27. That the Juſtices of Trayl-Baſton (ſo called foz 
their ſummary p2oceeding ) were in a manner Juffices in Eyre : And 
their authoꝛity was founded upon the Statute of Ragman, which you may 
ſee in the old Magna Charta. Vide the 9 of the Commiſſion of the * 
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The Ordina- 


baſton, Hollingſhead, Chron, fol. 312. And nate, it appears by the laid jB2e- 
ſident and Chzonicle; - that the King did examine the toꝛruption of his Judges, 


befoze himſelf in the Parliament, and not hy fact of any Commiſſion. 
Abſtydum eſt affirmare, recre dendum eſſe non Judici, 


n. — 


«An Oath beſore an Ecchſtaitical Judge Ex 
dfficio. : 


Dte, Paſch. 4. Jacobi, In the time of the Parliament the Loꝛds of the 


cy cannor <n- J. V Eouncell of Whice-hall,demanded of Popham chiet Juſtice, and my ſelf, 
mc a man to upqn motian made by the Commons in Parliament, in what cafes the D2di- 


aaſwer gene- 
rall Articles 


Ex officio. 


nary may examine any perſon Ex officio upan Path; And upon god conſide- 
ration and vie w ol our Boks, we anſwered to the LLozds ef the Councell at a- 
nother day in the Councelt Thamber, 

I, That the Ordinary cannot conſtrain any man Ecclaſiaſticall, or Tem- 
porall, to ſwear generally to anſwer to ſuch Interrogatories as ſhall be ad- 
miniſtred unto them; bur ought to deliver to him the Articles upon which 
he is to be examined, to the intent that he may know whether he ought by 
the Law ta anſwer to them: And ſo is the courſe of the Star chamder and 
Chancery; The defendant hath the Copy of the Bill delivered unto him, or 
otherwiſe he need not to anſwer to it. 

2, No man Eccleſiaſticall or Temporall ſhall be examined upon ſecret 
thoughts of his heart, or of his ſecret opinion: But ſomet hing ought to be 
objected againſt him what he hath ſpoken or done: No Lay- man may be 
examined Ex officio, except in two cauſes, and that was grounded upon 
greaz,.ceaſon: for Lay- men for the moſt part are not lerrered, wherefore 
they may eaſily be inveigled and entrapped, and principally in Hereſie and 
Errozs : And this appears by an Ordinance made in the time of Ed. 1. Title 
Prohibition. 

Raſtall, the wozds of which Ozdinauce are, And Quod non permittant, 
quod, alioqui laici in halli va ſua in aliquibus locis conventant, an aliquas re- 
cognitiunes per jaramenta ſua fac ienda, niſi in cauſis Matrimonialibus & Te- 
ftamextariis, And the reaſon that the Eccleſiaſticall Judge ſhall examine 
them in theſe two Caſes, is for this; that Contracts of matrimony, and the E- 
fates of the dead are many times ſecret: And they do not concern the ſhame 
and infamy of the part y, as Adultery, Incontinency, Uſury,Simony, earing 
of Maſs, Hereſie,&c. 

Aud fo2 this cauſt in theſe caſes andſuch like, the C:cleſtaſticall Judge 
duscht not to examine Partem ream, upon their Dath ; ſoꝛ as a Civilian ſaid, 
that this was Inventio Diaboli ad deſtruendas miſerorum animas ad infer- 
num: And in the Kegiſter. fol. 36. 6. There is a Y25hibition in this forme, 
Præcipimus tibi quod non permittas quod aliqui laict ad citat ionem talis 
Epiſc. aliquo loco conveniant de cætero ad a liquas recognitiones factas vel 
ſacramenra præſtanda ( the one is the exvaation of the other) niſi in catibus 
mat rimonialibus & teſtamentariis: And there is an att ich nent upan it, 
Pone per vad. talem Epiſc : quod ſit coram Juſticiarns noſtris. &c. often- 
ſurum. quare fecit ſ ummonirt, & per cenſuras Eccleſ. diitringt laicas perſo- 
nas vel laicos homines & fæminas ad comparendum coram eo ad pref an- 
dum jurament um pro voluntate ſua ipſis invitis in grave Coronæ præ judic i- 

um 
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icio. 

um & dignitatis noſtræ Regiæ, nec non contra conſuetudinem Regni noſtri: 
Et habe as ibi Ncmws plegiorum, &c. Teſte, & C. hy Which it doth appear that 
this was not one ly againſt the ad D2dinanee, hut alſo againſt the cuſtome 
ofthe Kram, which hath. been, time aut of mind, hut alſq in p2ejadice of 
the Cron and Dignity of the King: And with this agzers F. N. B. fol. 
41. And Vide the caſe repozted by the Load Dyer (hut the cafe is not pꝛin⸗ 
te) Trin. 10. Eliz. one Leigh an Atto2ney of the Common yleas, was com 
mitted to the Fleet by the high Commilltoners, ina cauſe Cccleſtaſticall, fa 
this that he had been at Pals, and refuſed to f wear to certain Articles to be 

ed to him. And although in ſuch caſe, Eccleſiaſticall Juriſdictian is 
ſaved by the Statute of 10 Eliz. yet they ought not in ſuch cafe to examine Note the de- 


oo his Path : And hereupon he was delivered by all the Court of Common 5 
3 teas upon the return vf the matter upon a habeas corpus. | guete high 
Commiſſion 


And in Mich. 18. Eliz. Dyer, fol. 17 f. in Hinds caſe, who would not ſwear had no power 
Commiſſionariis Eccleſ. ſuper articulos pro uſura, & ea de cauſa commiſſus to impriſon, ſee 
# elt Gaolæ de le Fleet, He was delivered byHabeas corpus per totam curiam. IM. 333. 
5 This allowas becauſe they could not impꝛiſon. 

Vide le Statute, 25 H. 8. cap. 14. Whichisdeclaratozy as to this point: 
It ſtandeth net withthe right aꝛder of Juſtice noꝛ god equity, that any 
perſon (ould be couvict and put to the lolſe of his life, god name, o2 Gods, 
unleſs it were by due accufation, and Witnefſes, o2 by pꝛelentment, ver- 
dict, confeſſion, oꝛ p:oceſſe of Dut-lawry, 8:c, And it is not reaſonable 
that aup D2dinary, upon luſpition conceived of his ow; fantaſy, without 
due ac: ulation 62 p2efentinent, ſhould put any ſubject of this Realm in in- 
fampand ſlander of Hrreãe, to the perill of life, loſſe of god Name, oꝛ Gods; 
(Er paulo ante)the mottexpert and beſt learned man of this Realm, diligent- 
4 ly laying wait upan himſelf, cannot eſchew and avaid penalty and danger, &c. 
. and if he ſhauld be examined upon fuch captious interrogatoꝛies, as is and hath 
0 been accuſtomed to be miniſtred by the D2dinaries of this Realm, in cafe 
where they will ſuſpect any man of Yerefic : And this was the Judgement of 
all the laid Parliament, ſœ F. N. B. Juſtice of Peace 72. Lamb, in his Juſtice 
of Peace, 33 8. Crompr, in his Juifice of Peate.3 6.6. In all which it appears 
that it anv he compelled to anſ wer upon his Dath, where he ought not by the 
Lam, that this is oppꝛeſlion and pimtihable befo2e a Juſtite of Peace. a Juſtice 
of Allize, & c. Foꝛ this is an Article of charge; to enquire of all Dpp2eſſions : 
And as to that which was objected, that foꝛ a very long time, divers had been 
examined upon Dath in Eccleſtaſticall Courts ; As to this it was anſwered, 
that it might very well be, and not againſt Law. fo2 the wa2ds of the Trea⸗ 
tiſe oꝛ :D2dinance, and ef the Regiſter,are, Contra voluntatem eorum, &c. 
Do that if any alle it to it, and take it without exception, that is not Con⸗ 
tra voluntatem eorum, But to enſeꝛce any to take it, who ought not to 
take it by the Law,is a gꝛeat oppꝛeſſion: But if any perſon Cecleſtaſti- 
cali, he charged with any thing which is puniſhable by our Law, as foꝛ uſu- 
ry, there he ſhal nat be examirgd upon Dath, fa2 this, that his Dath is 
evidence azainſt him at the Co:mmon Law, and ts do it incurs the penalty 
of the Statute, but witneTes may be cited to tefſfifie, Regiſter, title Conſult. 
F. N. B 53 d. Alſo by the Statute 2 H. 4. cap. 15. it is pꝛovided, that Dic- 
tus Dioceſſanus per ſe vel per Commiſſarigs ſuos contra hujuſmodi per- 
ſonas, &c. Et ad omne juris effectum, publice & judicialiter procedat & ne- 
got ium hu juſmodi, &c. terminet juxta Canonicas ſanctiones, which words, 
Juxta Canonicas ſanctiones, gives them power to pꝛocted accoꝛding to their 
Canons, and erel des the Common Law, and by pretert ok this in the 


caſes mentioned in the ſaid Act, they examine az well Lap⸗ponle as 
Clerks, 


eorum, 8c. And thoſe whs have ſo taken it, have aſſented to it, and that 
ſtands with Law, 


math, Paris, Fficte, that Bing John aſter he had murthered bis Nephew Arthur, and 
225.236, 227. Niece Ellenor, the zülues of his elder E2cther Geffrey, after he had loft 
dc. Normandy, Aquit ane, & Anjow, aſter that his Commons fo2 unjuſt ver- 
ation diſobeved him, his Ncbles re volted from him, the Clecay oppꝛeſſed by 
him, and that he ſeo excommunicated by the Pope, and his k ingdome in⸗ 
terdicted,he foꝛ his pꝛotection gꝛanted by his Charter of 13 Mai Anno Regni 
14. ſub nitted himſelf to the obedience of the Pepe: And after in the fourteenth 
ptar of his Keigr, as ene deſtitute of all ſuccour and ſafety, and from dap to 
day in fear to loſe his Crown, by an cther charter he reſigned his Trown and 
Realm to the Pope Innocent, and his Suc teſſoꝛs, by the hands of Pandolph 
his Le gate, and tok it of him again to hold of the Pope, which was utterly 
void, foꝛ this, that the Dignity is an inherent, inſeparable to the Ropall blo 3 
ofthe Kino, and deſcendable to the next of blod of the Kino, and cannot be 
tranſferred to an«ther, no moꝛe then a Duke, oꝛ Carl,o2 Baron, oꝛ other Dig⸗ 
nity may tranfer over their Dignity, foꝛ theſe are incidents inſeparable ; Alſo 
the Pope was an Alien bo2n, and therefoꝛe was not capable of Inheritance 
within England: By colour of which lubmmiſlion and reſignation, the Pope 
and his Suct eſſoꝛs exacted g2eat ſumms of the Clergy and Lapity of England, 
Pro commutandis pxnicentis, to maintaine the heiaht and dignity of the 
Nope. And foꝛ the better inriching of the Cofecs of the Pope, Pope Gregory 
the ninth, ſent Otho Cardinalis de Carcere Tulliano, into this Realm, when 
there was indignation betwirt H. 3. and his Noblee, to collect money foꝛ the 
Pope, who did ccllect infinite ſumms of money. ſo that it was ſaid of him, uod 
legatus ſaginatur bonis Angliæ, which Legate held his Councell at 
| London, An, Dom, 1237. & 22 H, 3. And fo2 the better finding out 
Difences which oul be redee med with Monep, he with the aſſent of the 
Bishops of England there aiſembled, made divers Canons. amongſt 
which one was Jus jurandi Calumniæ in cauſis eccleſiaſticis cujuſlibet, & de 
veritare dicendi in ſpiritualibus quoque ut veritas facilius aperiatur & Cau- 
ſx celerius determinentur Statuimus de Cætero præſtari in Regno Angliæ 
ſecundum Canonicas & legi: 1:nas Sanctiones, obtenta in contrarium Conſu- 
et udine non obitante, &c. 


ene 
ö Po EEG — 


y which Canon. it appears that the Law and Cuſtome of England was 
againſt this examination of the party Defendavt uvon his Oath, to? it is ſaid 
Statuimus de Cxrerop'#:tartin Regno Angliæ, ſo that this waga new Law, 
and to itz e fect De cætero. 

2. Obrenta in contrarium Conſuetudine non obſtante. Ind this very 
well agzees with the Keaifter and the ſaid Treatiſe De Regia prohibitio= 
ne, £m the ether Authoꝛities, That the Law and Cuſto.nc of England 

to45 
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was, that Lay-people in criminall cauſes, be they Cccleſtaſtical o2 Tempo- 
rall, ſhall not be examined upon their Dath (only in cauſes matrimoniall 
and teſtamentarp;) otherwile it is of Clerks, as is afozeſaid : And foz this, 
that it appears by the ſaid Cannon it ſelf, that this was againſt the Law and 
Cuſtom of England, whence it follows that this Cannon ſhall nat bind, faz 
that the Law and Cuſtoms of England cannot be changed without an ac of 
Parliament, foz this, that the Law and Cuſtom of England is the Inheri⸗ 
tance of which he cannot be dep2ived without his alſent in Parliament: And 
it appears in Linwood, cap. jure jurandi, fol 8. 6. That Boniface Biſhop of 
Canterbury, An. 1272. & 57 H.3. a little before the death of that King,made 
this Canon, Statuimus quod Laici de ſubditorum peccatis & exceſſibus 
corrigendis per prælatos & judices eccleſiaſticos inquiratur ad præſtandum 
de veritate dicenda ſacrament um per excommunicationis ſentent ias. Si opus 
fuerir compellantur impedientes, vero ne hu juſmodi juramentum præſte- 
tur per interdict, eſt excommunicatio ſententia arceantur. In which Cannon, 
it is to be obſerver. that this extends to Lav⸗ people; Foz, as appears, the Ec- 
cleſiaſticall Judge may examine thoſe of the Clergy upon their Paths, And 
rote Linwood, cap. jure jurando, fol 6. lictera E. ſaith ſo, Hic dicitur cauſa 
editionis hu jus ſtatuti, viz. Prælati Eccleſiaſticĩ procedebant ad inquirendum 
de criminibus & exceſſibus ſubditorum ſuorum, & laici ( nota hic) ſuffulti 
poteſtate dominorum temporal ium in hujuſmodi inquifitionibus noluerunt 
jurare de veritate dicenda. | | | 
Fete well what the cauſe was, why Lay-people refuſed to be examined fo 
Crimes and Exteſſe. | | 
2, It appears, that the Judges of the Common Law, by their P2ohibi- 
tion did inferdict, dc c. as it appears by the Regiſter and the other authoꝛities, in 
the time of Ed. 1. and other Kings, Jncroachments were made upon the 
— which are here called Impedimentes, but now the Cannon ſaith, 
mpellar, | | | 
7 hat where by the Law they may examine Lay-people upon their Dath, 
I Cauſis mat rimonialibus & teſtamentariis, Here Boniface makes this 
Cannon to extend to Peccata & exceſſus, which Cannon wag utferly againſt 
the Law and cuſfome of England. In like manner another was made by 
him at the ſame time, Linwood cap. de benef. fol. 2 31.which Cannon being 
made directly againſt the Judges, who did award pꝛoceſſe againſt them, 
ifth-p did impoſe any pecuniary pain: And p2ohibites them the Judges 
without fear of excommunication, the Cannon being againſt Law , pꝛohi⸗ 
bites them notwithſtanding this thundzing of Excommunication in all a- 
ger. Ind the ſcope and purpoſe. of the ſaid Cannon was. to perplex the 
Subjects, and to inrich themſelves by puniſhment pecuniary : And this is de- 
tlared by act of Parliament made 9 Ed, 2. called Articuli Cleri. Si præ- 
lati imponant Pznam pecuniariam alicui pro peccato, &c. Regia prohibit io 
locum habet. 


Trin. f. Jacobi. 
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Noce the Law fo regards the TTealpublike , that although that the Baum publi- 

- V King ſhal have the Suit ſolely in his name foꝛ the redzeſſe of it, vet by aum. 

his pardon he cannot diſcharge the Offender, for this, that it is not only in 

pꝛe judice of the Ringe, but in damage of the Subjects: fo2 the avopding 

of infinite Suits they cannot have p2ivate actions, and foz that reaſon the 

Suit is given to the Kino, not only fo2 himſelf , but alſo fo2 all his — 
I 7 
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jects, as if a man onght to repair a Bridge, and foz default of reparation 
tt falls into decay : In this caſe the Suit ou aht to be in the name of the Ring, 
: andthe King is ſole party to the Suite, but fo2 the benefit of all his Subjects. 
| \ And fa2 this, if the Kin don it, vet the Difence remains ; And in any 
1 2 Suit in the name of the Ring, fo2redrefſe of u. the Offender ought (nat with⸗ 
7 Landing the pardon) to make and repair the Badge ſaz the benefit of the 
3 Weabpnblick, — the pardon ſhall diſcharge the Fine fo2 the 
* time paſt: Aud with this agzers, 37 H. 6. 4. 6. Plow, Com. in Nicols caſe 
487. where the Wards of the Law art; Jf a Bridge 82a High wap is xepai- 
Table 441 Sodject, and is in decay, the pardon ef the King thall not excuſe 
| La ich ought to do tt, fo2 this, that the other Subjects ofthe King have 
ntereſ in it. But note, if the pardon in ſuch caſe ſhall diſcharge the Fine, 
but only ſoz the time befoze the pardon : But fo2 the time alter the pardon, 
without que ſkian the Offender fozhis default ſhall be ned and impꝛiſoned, 
the lame Law, and a multo fortiori in caſe of Depopulatian ; faz this is 
nat only an Dffence againſt the king, but againff all the Nealm, foꝛ by this 
the Kealm is infeeblerd, idle and diſſolute people which are Enemies to the 
Common-wealth abound : And foꝛ this cauſe Depopulation and diminution 
of Snbjeds is a greater nuſance and ofence to the Weal-pablike , then the 
inderance of the Subjects in their good and eaſtepaſage by any Baidge o2 
gh: wap: And fo2 this, notwithſtanding the parton of the King, he ſhall 
be bound to re-edifie the hanſes of Yusbandry which he hath depopalated; bat 
peradventure fo2 the time befoze the pardon he ſhall not be fined, but to2 the 
time after without doubt he ſhall be fined and imp2iſoned, foz the Dience it 
ſelfe canndt be partoned, as in the caſe ofa Bꝛidge oꝛ High⸗way; Quiaeſt 
malum in ſe: But this continues as to the Fine e Impꝛiſomnent at all tines 
after the Pa zdon: But the penalty inflicted by the Statute that map be diſ⸗ 
charged, Quia prohibitum. Vide 3 Ed, 3. tit. Aſſ. 443. Where an Abbst was 
— . aund to repair a Bridge by P2eſcription . and after the k ing by his Charter 
charged him, which Charter was allowed in a Quo warranco, And after 
the Abbot was indicted at the Suit of the Ring, fo2 default of reparation of 
the ſaid 1Bzidge, and he pleaded the ſaid Charter and allowance; And 
notwithſtanding it was adjudged that he ſhould repair the ſaid B2idge , fo: 
this, that although the Suit bee in the name of the Uing fo2 the Difence 
t the King cannot diſcharge it, foꝛ this, that it ſhall be no pꝛejadice and 
of his Subjects: But when the King chargeth his Subjects fo: 
the making ofa 1Bzidge, oz Canſie , oꝛ Wall, cc. there the Ring map diſ- 
charge in the Pontage, Murage, &c. But when one is bound by P2eſcripti- 
on o2 Tenure, & c. torepair a Bridge, 8c. there the King cannot diſcharge 

it. And all this appears in the ſaid Bok, 


Vid. 35. H.6, And note, Ikone be bound to the King in a Recognizance foꝛ to keep the 
29. per fort eſ- Peace againſt one, and other the Liege people of the ing; in this caſe the 
cue & 16, Ed. Bing, befo2e the Peace hꝛoken caunct pardon and releaſe the Recognizance , 
3-granit53. ag it is agreed in 11 H. 4. 43.37-H.54.1 H. 7. 10. And the reaſon ie, although 
the Recognizance be made to the Bing folelv, vet inaſmuch as this is made 
fo2 the benefit and ſafety of the Subjects of the Bing, in ſach caſe it cannot 
be diſcharged, | 
- "- Note, no licenſe can be made to do any thing that is Malum in ſe, but 

Malum prohibitum, 11 H. 7.11.3 H. 7.39 H 6. 39. 
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Trin. 5. Jacobi. 


divers Commiſſioners within the Counties ot Bedford. Bucks, Hun- 
tington, Northampton, Leiceſter, and Warwick, to enquire of divers Artis 


tles annexed to it: And the articles were alſo in Tngliſh, to inquire of Depo⸗ 


pulation of Youſes, converting of arable Land into Paſfure, & c. But the 
Commiſſioners ſhould not have any power to heart and determine the ſaid Ot⸗ 
fences, but only to enquire of them: And by colour of the ſaid Commiſſions , 
the ſaid Commiſſioners took many Pzeſentments in Engliſh, and did return 
them into the Chancery, and after, Scil. Trin. 5. Jac. it wasreſolved by the 
two chief Juffices, and by Walſmley, Fenner, Yelyerton, Williams, Snigg, 
Altham, and Foſter, that the ſaiv Commiſſions were againft Law faz th:re 
cauſes ; | 
1. Foz this, that they were in Cngliſh, | | 
2, Foz that the Offences enquirable were not certain within the Commiſ⸗ 
ſon it ſelfe, but in a Sthedule annexed to it, 
3. Foꝛ this, that it was only to euquire, which is againſt Law, fog by this 
a man may be unjuſtly accuſed by Perjury, ad he ſhall not have any remedy, 
fo2 this, that ir is not within the Statnte of 5 Eliz. & c. Alſo the party may be 
defamed. and ſhall not have any traverſe to it, ſach a Commiſſion, may be 
only to inquire of Treaſon , Felony granted; dec. And noſuch Commillon 
ever was ſeen, to enquire only, 
At the common Law, Aﬀiſes were not taken but befoze Juffices in 
Eyre (who ſit virtute Brevis, everp ſeventh pear , vide Britton fol. 1. and 
Bracton, lib, 5. & 11.) o2 in the Common Pleas : And this being a 
gꝛeat moleffation and tronble to the Recognitozs of Aﬀiſe , which Mit 
foꝛ the moſt part was in uſe, foꝛ the eaſe of the Country, and expedition 
of Juſtice; it was pꝛovided by Magna Charta, cap 12. Quod recognitiones de 
nova diſſeſi na, & de mor, de anceſter, non capiuntur niſi in ſuis Comiratibus, 
& hoc modo: Nos, vel(ſi extra regnum fuerimus)Capirales Juſticiarii noſtci 
mittent juſticiarios noſtros per unumquem que Comiratum ſemel in anno, 
qui, & c. capiaut in Comitatibus illis Aſſiſas predictas. And after, was the Sta- 
tute of Weſtminſter 2. c. 30. made, and by this it is provided, Quod aſſignentur 
duo Juſticatu jurati, coram quibus & non aliis capiantur aſſiſa, &c. ad plus per 
annum. By which act Juſtices of Niſi prius were conſtituted of other Pleas, as 
well ef one Bench as the other, Coram quibus Juſticiariis & ſocietate (viz,) 
Coram duobus Juſticiariis vel uno milite, &c. And by the ſame act the Ju⸗ 
fices of Niſi prius have power to give Judgment &c, in Alliſes of Dar⸗ 
rain pꝛeſentment, and Quare impedir, then came the Statute of 21 Ed, 
3. De Finibus, cap. 4. and provided Quod inquiſitiones & recognitiones ca- 
piantur tempore vacationis, generally before al iquo Juſticiario de utroque 
banco, coram quibus placitum deduct, fuerit aſſociat. ſibi, 8c. And after by 
the Statute of York, cap. 3. It is provided, that in plea of Land the 
N16 prius ſhall be taken befoze one of the Tuftices, where the Pies, cc. and 
Chapter 4. That no other Pleas moved by Attachment , o2 diſtreſſe ſhall 
be taken befoꝛe any Juſtice, either of the one Bench a2 the other generally, 
be the Plea befoꝛe them oꝛ not, & c. by the Statute 14 Ed. 3. cap. 1 5. Ni- 
ſi prius may be taken in any Plea, reall oz perſonall befoze two, ſo that 
the ane be a Juſtice of the one Bench, o2 a chief Juſtice, oꝛ a Serjeant 
ſwo2n, 
5p 


| — 
Ote, Commillions in Engliſh under the g2eat Seal were directed to ons. 
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By the Statute De finibus, cap. 3. Juſticiarii ad aſſiſas capiendos aſſigna- 
ti deliberant Gaolas in Comitatibus illis five infra libertates quam extra 
de priſonatfiis quibuscunque, Vide le recitat del Statute of 28 Ed, 1. de ap⸗ 
pellatis, which recites the Statute de felonia, &c. but not that Felony 
includes Treſpaſſe in ancient time, vide Sramf. 57: The Statute of 3 H.3z. 
Cap, 7, gives power to Juſtices of Aſſiſe to hear and determine Treaſorr , 


concerning falſe money: The Statute of 14 H. 6. cap. 1.pzovides that Ju⸗ 


ſtices of Niſi prius, have power in all the Caſes of Felony and Treaſon ta 
give their Judgment as well where the party is acquitted of the Felony oz 
Treaſon, as where he is attaint, and to award execution, & c. 

The Statute — 8 Ed, 1. De appellatis gives power to Juſtices of Aſſiſe 
to try the appeals of appꝛovers. 

Juſtices of Aſliſe by the Statute 34. 4 3 5. H 8. cap, 14. Pap weite to the 
Clerk of the Crown De banco Regis, to certifie the firſt conviction in their 
own name; but where Juſtices of one County 02 Circuit waite to other to 
certifie the attainder of a Pzinciple , the beſt fozm is in the name of the king, 
2, E 3. Ed. 6. cap. 24, | | 

By the Statute De Arriculis ſuper chartas, c. 10. & 4 Ed. 3. c. 11. & 7 R. 2. 
Juſtices of Aſſiſe may hear and determine Conſpiracies, falſe infozmations, 
and Mal⸗pꝛocurers of Inqueſts and Juries to any Plaint, without Wait and 
without delay, and of Confederacies, and Champerties , and Paintainers, 
Bearers, and Alliances by Bond, & c. 

By the Statute of Northampton, 2 Ed. 3, cap. 3. Juſtices of Aſliſe havs 
power to hear and determine the Statute concerning Armoz ; alſo to puniſh 
”—_ Juffices of Peace, and ethers, who have not done their Difice in ſuch like 
caſes, & c. a 

Juſtices of Aſſiſe ought twice in the year to pꝛoclaim the Statute, 32 U. 
8. and other Statutes againſt unlawfull Paintenance, Champerty, Im⸗ 
b2acery, and unlawfull Ketainers. | i 

By the, 3 H. 7. cap. 1. Juſtices of Aſſiſe take Bail of him who is acquit of 
Murther within the vear, to anſwer the appeal of the party, 

By 33 H. 8. Juſtices of Aſliſe cauſe the Statute againſt unlawfull Games, 
to be pzoclaimed in their Circuit, | 

Juffices of Aſſiſe make execution of the Statute, 13 H. 4. cap. 7. of Kvots 
made in their p2eſence, upon pain of a hundzed pound, and by 2 H. 5. cap 8. 
Commiſſion ſhall be awarded to enquire ofthe default of Juſtices of Alliſe and 
of the Peace. 

By the Statute of Weſtminſter 2, cap. 37. & 2 Ed 3, cap, 5, Juſtices of 
Aſliſe ought to enquire of return oꝛ not returne of Sheriffs, 

Juſtices of Aſſiſe to enquire of all points of the Statute of 23 H. 6, cap, 
10, concerning Sheriffs, under-Sheriffs and their Clerks, Coroners, Stew- 
ards of Franchiſes, WBapliifs and Guazdians of P 2iſons.,fo2 their extoztion , 
and fo2 delivering of them who are net baylable, and fo2 detaining thoſe who 
oucht to be bapled, a Mariz Dyer 99. Juſtices of Afſiſe held plea in appeal 
— „ by W. 2. & 3. H. 7. and of Nobbery by Commiſſion foz Gaol⸗ 
deliverv. | 5 

23 Ed. 3. cap. Juſtices of Aſliſe may enquire of default, &c. of puniſhment 
of Uictuallere, & c. who ſell at unreaſonable pꝛiſes. 

Pete, Juſtices of Oyer and Terminer cannot bv this autho2ity enquire 
but of ſuch, who are indicted befoze themſelves, foz their Tommllion is, 
Ad inquirendum, audiendum & rerminandum : Eut Juſtices of Gaol-deli- 
bery may arraion a Y2iſoner indicted before others, the words of their 
Commiſſon are, Ad Gaolas, Gaolam de B. de p:iſonaribus in ea exiſtenti 


bus hac vice deliberandum, ſecundum leges, &c. Brook Title Commiſſiar, 
3 Mar. 
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3 Mar. 24. 4· Ed. 3. c.a. That Juſtices of Oaol⸗deliverp, deliver Priſoners in⸗ 
dicted beroꝛe the Guardians of the Peace. And by the St atute of 1 Ed. 6. cap. 7. 
Few Tommillioners of Ga«l-delivery ; But this doth not extend to Indict⸗ 
ments, oꝛ conviction befoze the Commiſſioners of Oyer and Terminer: And the 
reaſon of this, is fo2 this, that the indictments and pꝛacte dings befoꝛe Juſtices 
of Oyer ano Terminer, after the Oyer determined, o 1ght to remain in the 
Kings Bench: And the Reco2ds befoze Juſtices of Gaol-delivery, remain with 
the Cultos Rotulotum, vide Brook, Title Commiſſion, 12.3 8 H.8. Title O- 


yer and Terminer, 44 Ed. a. 3 1. 
N Ote, upon conference between Popham chief Juſtice, and my ſelf, upon 


a judgement given lately in the Exchequer, concerning the impoſition C 
ol Currants: And upon conſiderations of our Boks, and of Statutes to this 


parpoſe : It appeared tous that the Rule of the Common Law is the Regi- 
ſter, Title Ad quod Dampnum, and F. N. B. 222. a quod patria magis ſolito 
non oneretur ſeu gravetur ; Allo there is another Mule, that the King may 
charge his people ot this Realme without ſpeciall aſſent of the Commons, to a 
thing which may be of p2ofit to the Common people. but nat to their charge; 
As is held in the 13 of H. 4. 16. Et Statutum de Tallagio non concedendo, 
Nullum Tallagium, ſeu Auxillum per nos, ſeu heredes noſtros ponatur ſeu 
levetur abſque voluntate & aflenſu Parliamenti. Et Magna Charta, cap.30, 
Omnes Mercatores (Niſi publice antea Prohibiti fuerint) habeant Salvum 
& ſecurum conductumi abire de Anglia & venire in Angliam, & morari & 
ire per Angliam, tam per terram quam per aquam, ad eniendum & venden- 
dum ſine omnibus malis Tolueris per antiquas & rectas con ſuetudines, præ- 
terquam in Tempore Guerræ, which Statute hath been confirmed moze then 
thirty times by ſeverall acts of Parliament, vide le Statute. 25 Ed. 1. 3 Ed. 1. 
in tutri. 9 Ed. 3. cap. 1, and 2.14 Ed. 3. 2. 2 5 Ed. 3. cap. z, & c. The effect of 
which is, that every Merchant of this Realm, oꝛ other, map freely buy, ſell, and 
paſs the Sea with all their Merchandiles, paping the Cuſtoms of ancient time 

uſed. Quten Mary put an impoſition upon Cloaths,which the 1 Eliz. Dyer. 

16 5. was moved and net reſolved, vid. 3 1. H. 8 Dyer fol. 43, and 1 Eliz. 165. 
Magna Cuſtuma & parva Cuſtuma, vide 9 H. 6. 12, and 3 5. And note there 
the laying of Babington. Nate the x Eliz. Dyer 165, there was Antiqua ſive 
magna Cuſtuma at the Common Law, ſcil. foz Wols, Wolcls, and Lea- 

ther, and this was equall to ſtrangers as Denizens, And in the time of Ed. 1. a 
Merchant ſtranger gꝛants over the ſaid Cuſtoms 3s. 4d. Which is called Nova 

ſeu parva Cuſtuma. | 


Upon all which and divers Necoꝛds which we had ſcene, it appeared to 
ns, that the Bing cannst at his pleaſure put any impaſition unon any 
Verchandiſe to be impo2ted to this Bingdome, 02 expoꝛted, unleſſe it be 
foꝛ advancement of Trade and Trafick, which is the life of cvery 3iland, 
Pro bono publico. As if in foꝛraign vaits any impoſition is pat upon the 
Perchanvizes of our Merchants, Non pro bono publico, and fo2 te 
make cquality, fo2 the purpoſe to advance Trade and Lrafick, the King 
map put an impoſition upon their Perchandizes, fo2 this is not againſt a- 
ny of th: Statutes which were made fo2 advancement of Perchandize, oz 
of the Stat ate of Magna Charta. cap. 30. which is, Si aliqui Mercatores, de 
terra contra nos guerrina inveniantur in terra noſtra in 3 guerræ 
attachientur, &c. Quo modo mercatores terræ noſtræ tractantur qui nunc 
inveniantur in terra ille, contra nos guerrina : Et ſi noſtri ſalvi ſunt ibi, il- 
li ſalvi ſunt in terra noſtra; Fo2 the end of all ſuch reſtraints is, Salus po- 


puli: And ſo in the caſe ef Currants, which was now lately adjudged — 
2 the 


ſtoms, Sub- 
ſidies, and Im- 
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the Exchequer ; Alſo in the caſe of Cuitomer Smith, which was adjudged in 
the Exchequer, in the Kaign of uten Eliz. both the Junpoſitions were impo⸗ 
ſer, upan the ſaid reaſon to make equality ;fo2 this was the truth of both caſes 
(Scil. The advancement of Trade and Tra tick, and foz this cauſe ſuch Im- 


 peſitions were lawfull. | 


And it was cleerly reſolved by us, that ſuch Jmpaſition ſa put, cannat be de- 
miſled 02 a2anted to any ſubjec,fo2 this, that it is to augment and decreaſe, oꝛ 
be quite taken away upon juſt occaſion foꝛ advancement of Merchandiʒe. And 
this was one of the reaſons in Cuſtomer Smichs Cale, that it could not be de- 
miled; alſo it was aſleſſed after the Demiſe. 

And although that the ing may p2ohibite any perſon in ſome caſes with 


- * ſome Commodities to paſs out of the Realm, vet this cannot be where the end 


is pꝛivate, but where the end is pablick,Viz. To reſtrain the perſon, fo2 this, 
that, Quam plurima nobis & Coronæ noſtræ pre judicial ia in partibus exteris 
proiequi intendit, and to reſtꝛain any Merchandizes either in time of Dearth, 
62 in time of Mar, faz Neceſſitas eſt lex temporis. 

It appeared unto us alſo, that at the common Law no Cuſtome was paid, 
but only foꝛ Mols, ĩ A col⸗fels, and Leather, which is calle>,in Magna Charta, 
Recta couſuetudo, and all others are there called Mala tolneta, which in the 
Statute De Tallagio non concedendo, is called Male. And at the beginning 
of the Naign of Rings, it hath fo2 a long time been uſed, bp authoꝛitv and con- 
ſent of Parliament, to a2ant to the ing certain Dubſidies of Tunnage and 
Jaoundance, fo2 tearm of his life, which began in ſuch fozme, 2. and 3. H. 5. in 
the 31 H.6.cap.8. and 12 Ed. 4. cap. 3, Fo2 the Defence of the Bealm, and 
maintenance of certain Mars, by Act of Parliament. which proves, that the 
King by his own power cannet impoſe it,but by conſent of Parliament ; but 
ſuch ſubſidy of Tunnage and Poundage miaht be gzanted by the King ſo long 
as he lived:fo2 this, that this is limited and given to the u iug in certain: But 
an impaſition put foꝛ equality, as hath ben ſaid, hath not any certain continu- 
ance, but is to be augmented, diminiſhed, oꝛ taken away, fo2 the benefit of the 
Common⸗ wealth: And fo2 that caufe it cannct be demiſed, vide 31 H. 8. Dyer 
43-1 Mar. D. 9 2.1 Eliz. D. 1 6 5, and 3. P. & M. D. 128. 12 Eliz. D. 296.23. 
Eliz. D. 37 5. 45. Ed. 3. cap. 4.27 Aſſ. pl. 44. Regiſter 19 2, &c. 


Vide M. Ch. cap. 30. they are called Conſuetudines & per vocabulum artis 
they art called Cuſtuma, vide le Stat. 5 1 H. 3. Title Exchequer in Raſtall: 
It appears that there were ancient Cuſtomes, and thoſe were foz Mols, 
Mcwl-fels, and Leather, vide le Statute, 9 Ed. 3. cap. 2. T hat all Charte 2s, and 
Letters Patents made againſt fre Trade and Tratfick, made, oꝛ to be made, 
are void. 

Vide Forteſc. in his Comment of the Lawes of England, cap. 3. 6. fol. 43, 
Neque Lex per ſe vel per miniſtros ſuos Tallagia, ſubſidia, aut quæ vis alia o- 
neta imponit Legeis ſuis, aut leges eorum mutat, vel novos condit ſine con- 
ceſſione & aſſenſu totius Regni ſui in Parliamento ſuo expreſſo, &c. vid. fol, 
13 cap. 9. N 

And note fo2 the benefit of the Subj:> , the Ring may make an Im⸗ 
poſition oꝛ Toll within th: Realme, to repaire Bigh-waves, Bridges, and 
to make Malls fo2 defence + But then the Summe impoſed ouaht to be 
pꝛopoꝛtionable to the benefit : And this appeares the 13 Henry 4. 16, 
See, the Impoſition foz equality ought to be fo2 the publicke good, ſee the 
Charter,31,Fd.1. which is called Charta mercatoria ex Rot. mercaror.an. 
31.Ed.r.n.42.Parents 3 Ed, 1. n. 1, and g. de lacco lanæ dimidium marcæ; 
laſta coriorum, 1 Mark, &c. Pines. 3. Ed. 1. n. 24. intus & non in dorſo, vide 
Rot. Parliament. an. 13. Ed. 3. o new an hanſment of Cuſtomes without come 
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mon content: And in 22 Ed. 3. n. 8, againts new Cuſtames and Jmpoſiti- 
ons, and that Perchantsmay freely pals, & c. And in the Parliament. au. 8. H. 
6. n. a9. Amongſt the new Impoſitions gꝛanted by H. 5. upon Perchandizes 
comming to Burdeaux: And Parliament 28 Hl. 6. n.3 5. the Duke of Somerſer 
accuſed foꝛ cauſing the Ring to gꝛant unto Dir Pierce Bracy an Impaſition 
Par. 9. R. 2. n. 30. againft a Patent made to the Lievtenant of the Tow⸗ 
er, by colour of which he tok Cuſtome of Mine, Opſters, and other Uictua 
to be void. | | | | 
29 Ed. 3. 1 1. n. Ex Rot Parliamenti, Suhſidy of Mols gzanted foz ſix yeays, 


ſo as during the lame time no other aid oꝛ impoſition be laid upon the Com⸗ 


mons. 8 

Parliament 5. Ed. 3. n. 17, 18, 19. againſt new Jmpoſitions upon Staple 
Commodities,Parl.22 Ed. 3. n.3 I. againſt alnage of Wozſteds, 5 Ed.3,n.163. 
againſt all new 3mpoſitions, and 5 Ed. 3. n. 191. 38. Ed. 3. n. 26, Rot Parl. as 
gainſt unreaſonable Impoſit ions. 

Parl. 7 R. 2. n. 3 J, 3 6.9 R. 2. n. 30. No Inquiſitions aꝛ Tarxes without con- 
ſeat of Parliament. : | 

Note 2 R. z. Parl. apud Gloceſtriam, act 25, Dubſidy only foz defenſive wars, 
net foꝛ invaſive, 1 R,2,Parl accord, 1 K. 3. againſt Benevolence, Vide Clauſ. 
4. Ed. 3. n. z a. bis. 


N ths cafe in the Star-chamber, between Edwards a Phyſitian PlaintiX, - 


and Wooton Dactoꝛ in Phvlick Defendant, 

The Caſe was, That Doctor Wwton wric to Edmunds an infamous, 
malicious, ſcandalous, obſcæn Letter, to which he ſubſcribed his name; 
And this he ſealed and direted, To this loving Friend Mr. Edward Speed 
this: And after the ſaid Doctor publiſhed and diſperſed to others a great 
number of Copies of the ſaid lettet. ; 

And it was reſalved by the Lo2d Chancelloz Egerton, the two chief Ju- 
ſtices, et per totam Curiam, that this was a ſubtle and dangerous kind of 
Libell ; Foz inaſmuch as the waiting of a p2ivats Letter to another, with- 
out any ofher publication, the party to whom it is dixected cannat have an 
Action Sur le caſe, foz this, that no action lves; but when it is publiſhed to o⸗ 
thers to the ſcandall of the Plaintiſf, as it hath ben often times adjudged, 
action lyeth, 

The Dactoꝛ thought that this could not be puniſhed in any manner; But 
it was reſolved,that the ſaid infamous Letter, which in Law is a Libell, ſhall 
be puniſhed ( allthough it was ſolely wꝛit to the Plantif without any other 
publication)in the Star- Chamber, fo2 that it is an Dience tothe Bing, and 
is à gꝛeat motive to revenge, and tends to the breaking of the Peace and 
gꝛeat milchief: And foz that reaſan it was neceſſary, that it ſhould be puniſh- 
ed either by Indictment, oꝛ in the Star-Chambet, to pꝛevent ſuch occaſions of 
miſchief. But in the caſe at the Bar, the diſverfing of Copies of it, oꝛ the pub⸗ 
lication of the effect of it, aggꝛavates the Offence, and makes it a newD kence: 
Foa, foꝛ that alſs the party may have an Action ſur le Caſe, 


Pete, that by the Civill Law, if any perſon hath diſabled himſelf to bear 
any Dffice,o2 fo2 any other purpoſe made a Libell againff himſelf, he ſhall be 
punithed foꝛ it. And fo it ſeems to me, he ſhould be in the Star-Chamber : fo2 
this is an Dffence tothe Bina and the Common-wealth: And without que ſti⸗ 


on, although that the Doctoꝛ ſubſcribed his name to the ſaid Letter, yet the 


— Letter impozting the ſcandalous mat ter of a Libell,is in the Law a Li⸗ 
;ell, | 
Nota 


ibels. 
r· chamber. 


25 5 EReſervation. 
| Buggary. 


Nota he Law of the Lydians is, that he who flanders another, chall be let 


blod in the Tongue, and he who heares it and aſſents to it, in the Care, 


&c. | 


Mich, 5. Jac. 


Reſervation. | Johannem Wooton quer. & Johannem Edwin Defendentem. Jn _ 


Replevin the Defendant avowed, and the Plaintiif demurred;and the Caſe 
was thus. | | 
4 Þawes was ſeiſed in Fee of a Meſſuage, and fifty five actes of 
Land, five acres of Meadow, and fix acres of Paſture in Fromanton, in the 
County of Herefoꝛd: And 27. Junij. 2 8. h. 8. hy Jndenture demilled the Te⸗ 
nement aforeſaid, to Nicholas Traheren, for ſeventy nine years, Me ddendo 
inde annuatim p2efato Gulielmo Yawes, & allignatis ſuis 26 8. 8 d. at the 
Feaſts of the Annunciation, and St. Michael by even and equall portions : 


And after the Leſſor dyed,and the Reverſion deſcended to William his Son, 


under whom the ſaid John Edwin claimed. 1 

And the ſsle point in this caſe was, If the Kent reſerved in this caſe ſhall 
go to the Ycir,o2 ſhall be determined by the deathof the Leſſoz, foꝛ if the Leſ- 
ſoꝛ had reſerved the Rent to him without moze, this ſhall determine by the 
death of the Leſſo2 : and the addition of theſe wozds (And his Aſſignes) ſhall 
not enlarge the reſervation,fo2 if the Leſſoꝛ had aſſigned the reverſion over, pet 
the Kent ſhall determine by his death, fo2 the Allignes cannot have the Rent 
longer then the Leſſo2 himſelf ſhould have it; And the Leſſo2 himſelf hath it 
but fo2 tearm of his own life, vide 18 Ed, 3.title Aſſ. 86. 10 Ed. 4. 18. 27 Hl. 8. 
19. per Audley & vide Hill, 3 3. Eliz. Rot. 13 41. In this Court in a Keplevin, 
inter Richmond & Butcher, where the caſe was, that But cher avowed foꝛ a 
rent as Heir to his Father, upon a Demiſſe made by his Father of certain 
Lands fo2 one and twenty pears, by theſe wozds, Reddendo & ſolvendo pro- 
inde duranto predicto termino 21. annorum prefato Patti) Execucoribus & 
aſſignatis ſuis 10 l. legalis monetæ angliæ, &c. ad feſta, &c. And it was ad- 
judged. that by this reſervation the Heir ſhould not have the kent, fo2 that the 
reſervation was made to the Father, his Crecutozs and Allignes, and not to 


his Heire, & c. 
7 Mich. 5. Jac. 
1 Bug- Nota, Bugrone Italice , is 4 Baggerer, and Buggerare is ta buggar , ſo 
ts þ Bu g gary comme h of the Italian Word; 


"Db Letter sfthe Statute ofthe 25 H.8.cap. 6. If any perſon ſhall cam⸗ 

mit the dete*able ſin of Buggary with Man⸗kind, 9ꝛ Beaſt, & c. it is Fe- 
lony, whi: h act being repealed by the Statute, 1 Mar. is revived and made per- 
pe tall by 5 Eliz. cap. 17. And he ſhall loſe his Clergy. 


It appears by the ancient Authoꝛities of Law, that this was Felonv ; but 
they varv in the vuniſhment. foꝛ Brit. cap. g.ſaith, that, Soceres, Sodomers & 
Herer1ques all be barnt,F.N.Þ. 269. a. cs with it: But Fler.lib. 1. cap. 3 5. 
P2corantes & Sodomitæ terra vivi ceu fodiantur. But in the ancient —— 
| called 
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calleothe- Mirror of Juſtice vou. hee tn Plow. Com. in Fogoſſes caſe, the 


Crime is moꝛe high, to2 there it is called Crimen læſæ Ma jeſtatis, a fin hoꝛri⸗ 
ble, tommitted againſt the 2 ing of heaven: And this is either again the king 
Celeffiall,o2 Terreſttiall in thꝛee manners; by Hereſie, by Buggarp, by Sodo⸗ 
my, Note, that Sodom is with Pan⸗kind, 4 it is Felony by the ſtatute of 25 
H. 8. « therefo2e the judgement fd? felony doth now _ tothis offence, viz, 
to be hanged tv the neck till he be dead. To make that Dffence, Oportet rem 
penettate, & ſemen naturz emittere, & effundere,fo2 the Indictment is Con- 
traordinaticnemCreatoris & naturæ ordinem rem habuic vene ream,B dictum- 
que puerum carnaliter cognovit. Every of which ( rem habuir, & carnaliter 
cognovit) imply penetration and emiſſion of ſeed : And ſo it was held in the 
tale of Stafford, who was attaint in the Rings Bench and executed. Pædera- 
fles, amat or puerorum, whereof the Gꝛeek wo2d is, IIoud ego; Buggarp with 
Boyes vide Rot. Parliament 50. Ed. 3. num. 58, complained in Parliament, 
that a Lumbard did commit the ſin that was net to be named: So in Rape, 
there ought to be penetration and emiſſion of Deep, vide Stamfford. fol. 44, 
Which Statute makes it Felony,he who p2ocures, & c. o2 receives the Offen- 
der, & c. is accefſary, 


The woꝛds of the Statute of Weſt. 1. cap.3 4. Na man raviſh a woman, 1 


H. 4, 18, 3fone aidancther to commit Rape, and if he be p2eſent, he is 
p2incipal in the Buggarp, vide Leviticus 18.22. & cap. 0. 1 3. 1. Cor. 6. 


premunire. 


Dte, in the Bock of Doctoꝛ Coſines, intituled, An Anſwer, & c. to the Vid. 5 H.). 
Abſtract, and publiſhed 1584. And a Pamphlet now lately publiſhed 9 Premunire 
by Docto2 Ridley, they would obtrude upon the Moꝛld, That fozaſmuch as was at the 


that now by the act 10 Eliz. cap 1. all Spirituall and Cccleſiafticall power 
within this Kealm is anne red to the Crown , and the Law by which they 
determine cauſes, 1 _ to their Cognizance , is the Eccleſtatti⸗ 
call Law of the ing : That ſoꝛ that cauſe no P2zemunire lies against a⸗ 
ny Spirituall Judg foꝛ any Cauſe whatfoever, And ſome other of their P20- 
ſeſſion have ſame other reaſong to confirm it. 

1. That when the Statute of Premunire was made, Viz, in the Raign of 
the Kings, Ed, 3. &. R. 2. then the Pope uſurped Cccleſtaſticall Juriſ⸗ 
diction, although that De jure it belonged to the King, And therefb2e fo2aſ- 
much as the R; ing is as well De facto, as De jure, ſupztam head of all, ag 
well Eccleſtaſticall as Tempoꝛall; now the Cauſe being changed, the Law is 
changed alſo, | 

2. The conclufion of the W2it of P2cmunire is in Domini Regis contemp- 
tum & prxjudicium , & dictæ Coronz & dignitatum ſuarum læſionem & 
exhæredat ionen manifeſtam, & contra formam ſtatuti, &c. Which pꝛoves 
that the Jutiſdictions ſhall be now ſevered and united to the Crow i; Foz 
that which is united to, and derived from the Crown , cannot be ſaid contra 


. Coronam & dignitatem Regis. 


3. The Court of high Commiſſion is the Court of the Bing, and is by 
fozce of an ad of Parliament, and Letters Patents of the Ring: And foz 
this, although it may be ſaid, that the Conſiſtorpy Courts are Curiæ epiſco⸗ 


porum, vet the Court by fo2ce of high Commiſſion is the Court of the 


—4 And foz2 that reaſon their pꝛoceedings ſhall not be ſubject to Pꝛemu⸗ 
nire, | 
4. This new Court is erected by Act of Parliament, and Letters Pa- 
tents ofthe Bing: And foꝛ this, where the Statute of R. 2. ſpeaks De Curia 
Romana ſeu alibi, &c, This (alibi) cannat extend to a Court erected by 
Parliament, An: 10. Reg: Eliz. 
But to theſs Dbjections ; it was / and refolved by divers Juſti⸗ 
| — ces 


Common Law 


- Przmunire, 


ces in this verv Term, that witho. t que ſtian the Statutes 27 Ed. 3. 16,R, 
2, &c, De premunire, are yet in fozce : And all ſuch pꝛoteedings, by colour 
of Eccleſtaſticall Law befoze any Eccleſiaſticall Judges who were in danger 
of Premanire, befoꝛe the ſaid ad x Eliz, are now incaſe of Pzemunire aſter 
the ſaid act; be it beſoꝛe the Commillioners by force of high Commiſſion, oz be⸗ 
foze Biſhops o2 other Eccleſtaſticall Judges: Foz the ſaid acts of Pzemunire 
are net rep:aled by the ſaid act, 1 Eliz. 

Andas tothe firſt and ſecond Objections , it was anſwered, that true it 
is, that the Crown of England hath as well Cccleſtafticatl as Zempozall 
Juriſdiction , De jure annexed to it, as appears by the Reſolution in 
Cawdr ies caſe, from age to age: And although this was De jure, pet when 


the Pope became ſo potent and powerfull , he did uſurp upon the Kings Ec⸗ 


cleſiaſticall Juriſdiction within this Kealn ; but this was but meer uſur- 
pation ( fo2 the king cannot be put out of the poſſeſſion of any thing which 
belongs to his C2ewa : ) And fo2 this reaſon all the Kings of this Realm 
Totis viribus proinde , fog the eſtabliſhment ot their tempoꝛall Law, by 
which they inherit the C2own , and by which they go:ern their Subjects 
in Peace, and puniſh thoſe who are rebellious , oꝛ who commit great Df- 
fences againſt them and their Crown. : And thev were alwaies jealous 
leaſt any part oꝛ point of their tempoꝛall Law ſhould be incroached upon: 


And foz this, if the Cccleſiaſticall Law uſurp any thing upon the tempo⸗ 


rall Law, this was ſeverely p:miſhed : And the Ockender eſteemed and a: - 
judged an Enemp to the King by the ancient Statutes ; and every one 
might have killed him befoze the Statute 5 Eliz. and this is the reaſon fo2 
why: although both Juriſdictions belong to the Crown, yet in almuch as 
the Crown it ſelte is directzd deſcendable by ths Common Law, and all 
Treaſon againſt the Crown puniſhed by this Law; for this cauſe, when 
the CEccleſiaſticall Judge uſurps upon the Common Law, it is ſaid Con- 
tra Coronam & dignitatem & c. £nd all the Prohibitions directed to the 
high Commiſſioners fcom yearto pear, from the time of the making of 
* ſaid Statute 1 Eliz, doth conclude, Contra Coronam & dignitatem 
egiam. 
| 7702 as it was reſolved by all the Juſtices, Paſch. 4. Jac. Reg. eſt contra 
Coronam & dignitatem Regiam, when any Eccleſtaſticall Judge doth 
uſurp upon the tempoꝛall Law, becauſe, as in all thoſe Waits it appeareth, the 
intereſt oꝛ cauſ- of the Subject is drawn ad aliud examen, that is, when 
th: Subject ought to have his cauſe ended by the Common Law, whereunto 
by birth⸗ ight he is inheritable, he is d2awn in al iud examen ( viz,) to 
be decided and determined by the Cccleſiaſticall Law : And this is truly 
ſaid Contra Coronam & dignitatem Regiam. And this appears by all the 
P 2ohibitions (which are infinite) which have been directed to the hirh 
Commilſioners and cthers after the ſaid act 1 Eliz. A fortiori, he who of- 
fends in a P2emunire thall be ſaid fo offend Contra Coronam & dignita- 
tem regiam : And this in effect anſwers to all the afozeſaid Dbjections ; but 
vet other yirticular anſwers ſhall be given to every of them. | 
As to the third, although the Court by fozce of high Commiſſion is the 
Court of the King, vet their pꝛoceedings are Cecleſtafticall : And fo2 this, 
if they uſurp upon the empoꝛall Law, this is the ſame Dffence which was 
befo2e the ſaid act 10 Eliz. Fo2 this was the end of all the ancient acts, that 
the Temyo2all Law ſhall not in any manner be emblemiſhed by any Cccle- 
ſiaſticall p2occedings, 36s | 
As to the fourth, although it be a new Court, pet the ancient Statutes 
extend to it within this word Alibi, and divers new Bichopꝛicks were e⸗ 
rected in th: ti ne of H. 8. And yet there was never any queſtion , but that 
the 
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Præmunire. 2 : 


the ancient Acts of }22emunire extended to them. | | 

But to anſwer to all the L'tzecions atoꝛ eſaid, founded upon the ſaid Sta⸗ 
tute of I Eliz out of the woꝛds and meaning oi the ſame act; Foz whereas the 
ac 1 Eliz, repealed the Statute x & 2 P. M. 8. Therr is an expꝛeſſe Proviſo 
in the ſaid act 1 Eliz, that that ſhall nat extend to repeale any clauſe, matter, 
o2 ſentence contained c2 ſpecified in the 1, © 2, P. M. which in any ſozt tou⸗ 
cheth o2 concerneth any matter oꝛ cauſe of Y2emunire ; But that all of that 
which doth teuch az concern any matter of Þ2emumire, ſhall ſtand in fozce and 
effect : And the clauſe of 1. 4 2, P. M. which concerns matter of Premunire, 
is ſuch,every perſon who by any p2ocefſe out ot any Cccleſiaſticall Court of the 
Realm, c2 cut of it, o2 by pꝛetence of any Spirituall Juriſdicition , 02 other- 
wiſe, contrary to the Lawes of the Land, unquiet o2 moleſt any man foz any 
thing, parcell of the polleſlion of any Religious houſe, ſhall incurre the danger 
of the ad of Premunire, An. 1 6. R. a. which pꝛoves that as well the ac 1, f 2. 
P. M. as the ac 1 Eliz, which creates the high Commiſſion Court, which re⸗ 
fers to the act of 1, & 2. P. M. intends by exprefſe words, that the ac 16 R, 2, 
of Þ2emanire ſhall ſtand in fo2:e, Alſo the act of x Eliz, revives the ad of 25 
H. 8, cap 10. which makes a Premunire in a Dean and Chapter Bec, foz 
foꝛ not electing, no2 certifying , oꝛ not admitting of any Biſhop elected: by 
which it is directly pꝛoved, that the ac 1 Eliz. never intended to take away 
the ofence of }22emunire,but expꝛellp pꝛovided foꝛ it, as appears by that which 
hath been ſaid, 

But then we are to note in what caſes a P2emunire lies. in what not, Prima Regula 

And foꝛ this that it is ſo penall, it is neceſſary that it ſhould be explained 
and made known. | 


In all Caſes, when the cauſe oꝛiginally belongs to the Cognizance of the Regula Prima 
Ccclefiafticall Court, and Suit is p2oſecuted there, inthe ſame nature as 
the Toanizance belongs to them (although in truth tbe cauſe , all circum⸗ 
ſtan-es being diſcloſed, belongs to the Court of the King, and to be deter- 
mined. by the Common Law) yet no Pꝛemunire lies in that ca ſe, but a 
P2ohibitton. As if Tythes are ſevered from the nine patts, and are carried 
awap : if the Parſon ſue foꝛ the ſubſkraction of thele Tythes in the Spirituall 
Court, this is not in the caſe of PD :ꝛemunire; fo2 it may be that the Plaintiff 
did not know that they were ſevered from the nine parts, noꝛ that they we2e - 
carried away ; Noz may the Cccleſiaſticall Judge know any thing of it: And 
although that the Defendant plead this, vet the Cccleſiaſtical Court may 
pꝛateed to try the truth of it without danger, vide 10 H. 4, 2, at oꝛding 
with this opinion; ſo if a Parſon ſue fo2 Tithes of Mod, ſurmiſing that 
they were Sylvz czduz, under the age of twenty years, whereas in truth they 
were above the age of twenty years (In which caſe by the Statute of 45 
Ed. 3. Tythes ought not to be paid t ) vet a P2ohibition lpeth and no Þ2e- 
munire. | 

But although that the cauſe oziginally may appertain to that Cogni- Acgula ſecun- 
zance of the Eccleſiaſticall Judge, vet if he ſue fo2 it in the nature of a 4. 
Suit, which deth not belong to the Cccleſiaſticall Court, bat to the 
Common Law , there a P2emunire lpeth: as in the caſe put befoꝛe: If 
the Parſon after the ſevering of Tythes , will in any Cccleſtaſticall 
Court within this Realm, ſue fo2 carrying away his Tythes ſevered fzom 
the 9. parts, which action by matter apparent to the Eccleſiaſticall Court, 
appertains to the Common Law; Jn ſuch both the Actoꝛ and the Judge in · 
turs the danger of a P2emunire : And ſo was it-adjadged in 17 h. 8. as Spil- 
man repo2ts it: One Turbervile ſued a P2emunire againſt a Parſon , who 
by citation convened him into the Cccleſiaſticall Court within this 2 

an 
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and there L ibell'o againſt him fo2 taking of Tythes ,which were ſevered 
from the nine parts, and the Parſon was condemned and had Judgment 
that he ſhould be out of the, pzstection of the king, and fozfeit all his Lands, 
Goods, and Chattels, and his body to perpetuall Jmpziſonment, and daina- 
ges to the party. Ds if a Poztuazy be delivered to a Parſon, and after the 
party re-take it, if the Parſon ſue fo2 this as foz a Poztuary to him deli» 
vered and cartted away, he is incaſe of P2emunire ; bat after the re- 
paiſall , if he ſue faz it as Poztuary nat erecuted, in natute ofa Suit, 


which belongs to Court Chriſtian, upon the truth of the caſe there is | 


cawe of P2dchibition , and no P2zemunire lies, vide 10 H. 4. 2. So the caſe 
which hath been put of ſuit foz tythes of Mood, if the Parſon ſue foꝛ tythes 
of wood above 20. vears g20wth., ſo that it appears by the Libell, that the 
Cognizance of this caſe deth not belong ta Court Chriſtian ( viz,) to the 
Court of the Archbiſhop of Canterbury, the P2emunire lies, as you mayſee 
in the Bock of Entries, tit. Diſmes, fol, 221. But the tit. Prohibition, fol. 
449. Diviſione Diſmes, pl.2. 3, 4, 5. & 6. if the Suit be Pro ſylva cxdua, &c. 
z0 that as the Suit is framed the CTognizance belongs to Court Chriſti⸗ 
an, althauah that the truth be ctherwiſe, there a Prohibition lies, and no 
Paemunire. oz when the cauſe o2tginally belongs to the Tognizance of 
the Cecleſtaſticall Comt, although that hold plea of any incident to it, 
which belongs to the Common Law, there P2ohibition and net }32c- 
munire. 


a W hen the cauſe o2iginally belongs to the coanizance of the common 
2 Law, and nct to the Cccleſiafficall Court, there althau;h they lizell fo: 
it acco2ding to the courſe. of the Cccleſiaſticall Law, pet the }2e- 

munirt lreth, fo2 this, that this drawes the cauſe which is determinable 

at the common Law, Adaliudexamen, viz, to be decided by the Civill o2 


Eccleftaſficall Law; and ſo dep2ives the Subject of the benefit of the 


F 
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common Law, Which is his birthright : And with this agzees the 25ook ok 


Entries, Title Premunire, fol. 229. b. & 430. a. where it is put foz a Rule. 
Quod Placita, Querelæ, & poſſeſſiones terrarum & tenementorum tranſgt. 
debicorum & aliorum conſimilium infra RegnumAngliæ il lat. ad Dominum 
Regem ad Regalem Coronam & dignirates ſuas ſpecialiter, & non ad forum 
Ecclefiaf icum, pertinent. Quidam I. R. &c. machinans Dominum Re- 
gem & Coronam & dignitares ſuas exhæredare, & cognitionem quæ ad 
Curiam Domini Regis pertinent, ad aliud examen infra Regnum ſuum An- 


gliæ in Curiam Chtiſtianitat is coram A. W. Official, & c. trahere & c. quen- 


dam articulum ad proſequendum ipſum R. in eadem Curia Chriſtianitatis 
coram præfato Officiali pro debito 20 I. & ipſum R. in eadem Curia prxfa- 
to I. A. inde reſponſum citari, & c. So that if the oꝛiginall cauſe be tem⸗ 
poꝛall, althouch that they pꝛoteed by Citation, L ibell, & c. in Tcclefianti- 
tall manner, pet this is in danger of Premunire : And the reaſon of this 
. Offence is expꝛeſſed in the Writ, fo2 thie, that he endeavours to draw 
Cognit ionem quæ ad Curiam Domini regis pertinert, adaliud examen, which 
is as much as to ſay, that the Debt, the Coonizance whereof belongs to the 
Com t ef the King, and to be determined by the common Law, he intends 


by the D2ioinalt Suit to d2aw it to be determined by the Eccleſtaſticall 


Law, 
And nete, in the indictment of P2emunitre agnainff Cardinall Wolſey, 


Mich 21 H. 8. it is ſaid, Quod prædictus Cardinalis & intend : finaliter an- 
tiquiſſimas Angliæ legis penirus ſubvertere & enervare, univerſ umque hoc 
Regnum Angliæ & ejuſdem Angliæ populum, legibus imperialibus vulgo 
dictis legibus Civilibus & eotum legum Canonibus in perpet uum ſubjugare 
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& ſubjicere, &c. and this is inluver within hee woes, Adaliud examen 
trahere, viz, to decide that by the Civill and Eccleũaſticall Lawes, which is 
deter minable by the common Law: And upon this was a notable caſe in Hil, 
an. 25 H. g. the caſe of Nick Biſhop of Norwich, againſt whom, he then being in 
the cuſtody of the Parſhalſep, the Kings Attoznep p2eferred a Bill of P2emu- 
nire: And th. matter o the ꝛemanire was ſuch, Within Thet ford in the 
County oi Norfolk hath been De tempore cujus,&c. ſuch cuſtome, that all 
Ccclefiafticall cauſes ariiing within that Town, ſhould be determined befoꝛe 
the Dean of the ſane Town, who hath within it peculiar Juriſdiction ; and 
that none in the ſame Town ſhall be d2awn in plea in any other Court Chꝛi⸗ 
ſtian fo2 Cccleſia ſticall cauſes.unleſſe befoze the ſame Dean: And if any be a⸗ 
gainſt the ſaid Cuſtonie dꝛa on in Suit befoꝛe any ther cc leſtaſticall Judge, 
and this be pꝛeſented befoze the Majoꝛ of the lame Toon; that ſuch party ſhall 
fozfeit 6 s. 8d. nv that an inhabitant of Thetford ſued in the Conſiſtoꝛy Court 
of the ſaid Bichon, at Norwich fo2 an cc leũaſticall cauſe atiſing within the 
ſaid ZZown o Thetford, and this was pꝛeſeuted befoꝛe the Bajaz of Thetford 
acco2ding to the Cuſtome, o which he foꝛfeited 6s, 8d, the ſaid Bip cited 
the ſait: ajoꝛ to auptar befoꝛe him at his houſe in Hoxin, in Suffolk, general⸗ 
lx Pro ſalute animæ, and upon appearance libellez,. Per parole upon all the 
matter, and enjopne him upon pain of Excommunication to adnull the ſaid 
Pzeſent;nent b foꝛe àa dav: And upon 4 P2emunire bought toz this matter 


the ſaid iſhop had Councell learned alligned him; and they objected, that as 


well the ſaid {22efentment as the ſaid Cuſtome were fo2 divers cauſes void, 
and thereio2e it cannat be ſaid, Contra coronam & dignitatem Regiam, noz2 
bath the Bishop d2awn the party Ad aliud examen, foz it ought not to be exa⸗ 
mined in any Tout. 147705 f 

2. Ther t hiected, that the Court of the Biſhop was net intended within the 
act of 16 R. z. 3a. but In Cutia Romana aut alibi, and this alibi ought not to be 
intended out or the Realm, but it was reſolved by Firz-James chief Juſtice, 
& per totam curiam; Chat. he the Cuſtame and P2zeſentment god o2 not, this 
is a temp22all thing and determinable by the common Law, and not exami⸗ 
nable in the ſpirituall Court; and foꝛ this, the Biſhop in this caſe hath incur⸗ 
ted a Pꝛemunire. 

3. That Alibi extends as well to the Courts af the Biſhops, and other Ec⸗ 
tleſtaſticall Courts within this Realm,asclſewhere : And lo the Court ſaid, 
chat it had been often times adjudged, upon which the ſaid Biſhop (the matter 
of the Indict nent being true) confelled the laid Indiccment: And upon this ap⸗ 
pcaring the ſecondary Juſtice gave Judgment àgainſt him, that the ſaid Bi⸗ 
hop ſhall be ont of the p2otection of the King, and that his Lands, Goods, and 


Chattels ſhould be foꝛfeited to the Bing, and his body to be impꝛiloned Ad vo- 


luntatem Regis, &c. 


Nicholas Fuller's Caſe. 
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13 the gꝛeat caſe of Nicholas Fuller of Grayes Inn, theſe poynts were re- Eccleſiaſtical 


ſolved upon conference had with all the Juſtices and Barons of the Er- Commiſkon. 


chequer, | 3 be 
1. That no Conſultation can be gꝛanted out of the Term, fo2 this, that it is 
an award of the Court. and ts finall, and cannot be g2anted by all the Judges 
out ofthe Term. noꝛ by any of them within the Term out of Court: And the 
name of the W 2it,Viz,a Writ of Conſultation,impozts this, that the Court 
upon conſultation amongſt them ought to award it. | 
Y 2. That 


4.2 
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2. That the conffruction of the Statute, 1 Eliz. cap. 1. and ofthe Letters 
Patents of high Commiſſion in Ecelefiafticall cauſes founded upon the ſaid 
Act, belongs to the Judges of the Common Law: Fo2 although that the 
cauſes , the cognizance of which betongs to them, are mee E 
and the Law by which they pꝛoteed is meerly Spirttuall, pet their a 
rity and power is given to them by ac of Parliament, and Letters Patents, 
the conftrucion of which belongs to tempöꝛall Judges : And foz this, the con- 
faltation which was g2anted is with this reſtraint, Quatenus non agat de 
authoricate & validitate literarum patent ium pro cauſis Eccleſiaſtic is yohis 
vel aliquibus veſtrum direct. aut de expoſitione & intetpretatione ſtatuti de 
anno primo nuper Reginæ, & c. In the fame manner as if the ; ing hath a 
Beneüte donative by Letters Patents, although that the Function and Df- 
fice of the cumbent be Spirituall, vet inalmuch as he comes to it meerly by 
Letters Patents of the Ring, he thall not be yiſitably noꝛ depzivable by any 
Ecclefſaficall authozity,but by the Chancelloꝛ of the Bing; oꝛ by Commilſſio- 
ners under the g2cat Deal, 8 e e | 

3. It was teſolved when there is any queſtion concerning what power 
92 juriſdictiowbelongs to Tcelefiafticall Judges, in any particular caſe, the 
determination of this belongs to the Judges of the common Law ; in what 
caſes they have coanizance. and in what not; foz if the Tccleftaſticall Judg- 
es ſhall: have the determination of what things they ſhall have cognizance, 
and that all that appertains to their Jurildigion which they ſhall allow ta 
themlelves, they will make no difficulty, Ampliare juriſdictionem ſuam + 


And acco2ding to this reſolution, Bracton lib 5. tract. de except. cap. 1 5.fol. 5 


47 2. Cum judex Eccleſiaſticus prohibitionem a Rege ſuſcepit, ſuperſedere 
ebet in omni caſu, ſaltem donec conſtiterit in Curia Regia ad quam pert inet 
juriſdiftionem + edt — eccleſiaſticus æſtimare debet an Kelter juriſ- 
dictio, in omni caſu indifferenter procederet, non obſtante Regia prohibitio- 
ne, vide Entries. fol. 445. There was a Que ſkion, whether Coutt Chriſtian 
ſhould have coanizance of a Lamp. And a P2ohibition was gꝛanted, Quod 
non procedant in cutiaChriſtianitat is, quouſque in curia noſtra diſcuſſum fu- 
erit, utrum cognit io placiriillius ad Curiam noſtram vel ad forum Eccleſia- 
ſt icum pertineat. And if the determination ofa thing which apgears to Court 
Chriſtian, doth appertaine to the Judges of the common Law, the Zudgeg 
of the common Law have power to gꝛant a P2ohibition. And all this ap- 
peares in dur Bookes, that the Judges of the common Law ſhall determine 
in what caſes the Eccleſtaſticall Judges have power to paniſh any Pro 
læſione fidei, 2 H. 4. fol. 10, 11 H. 4. 88. 22 Ed. 4. 20. So ot the bounds of 
Pariſhes in 5 H. 5. 10. 39 Ed. 3. 23. So it belongs to the Judges of the 
common Law, to decide who ought to certiſie excommunication, and to 
rcjz> the certificate, when the D2dinary oꝛ Commilſſary ts party. 5 Ed. 3. 
8 8 Ed. 3. 69. 70. 18 Ed. 3.58, 12 Ed.4.9 H. 7. 1. 10 H. 7. 9. Foꝛ this it was 
r' ſolved cleexelv, that if any perſon flander the aut boꝛitp oꝛ power of the 
high Commiſſioners, this is ta he punſched befoze. the Judges of the com⸗ 
mon Law, fo2 that the determination of their authority and power which 
is given to them by the Þtatate, am the Letters Natents of the Bing, be⸗ 
longs to them, and not Court Chriſtian: And fo2 this, thit th: many Ar⸗ 
ticles objcaed againſt Fuller concerning the ander of their authoꝛitp and 
power, was ſclely determinable and puniſhable befo2z the Judges of the 
common Law, One other reſtraint was added in the conſultation * Et qua- 
tenus nonagat de aliquibus {candalis, contempt ibus, ſeu aliis rebus quæ ad 
communem legem aut ſtatuta regni noſtri Angliæ ſunt punienda & deter- 
minanda. | | 
4. It was refcl9:>, that if aConncells2 at Law, in — fall 
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ſcandall the i; ing eꝛ his Government, Tempozall o2 Eccleſiaſticall, this 
is a Piſademeaner and contempt ta the Court; toz this he is to be indicted, 
fined,and impaiſoned, and not in Court Chriſtian: But if he publich any 
Perel:e, Schiſm, - 92 exronoons Opinion in Meligion, he may be fozthis 
camvented bemze the Ecclefiaſcicall Jndges, and there cozrected accozding 


tothe Eccleſiafticall Law: Foz the Rule is, Quod non eſt juri conſonum 
quod quis pro alis quæ in Curiis noſtris acta ſunt, quorum cognitio ad nos 


rtiner, rraharur in placitum in Curia Chriſtianitat is, as it appeares in the 


Bek of Entries, fol. 448. So that the intent is, that Bereſie, chilm. oz 
ſuch enozmous apinions in Religion, deth not appertain to the Cognizance 
of tempoꝛall Courts : Foz this cauſe a conſultation was g2anted, Quoad 
ſchiſmata, hæ reſes, & inormiam, impiam vel pernitioſam opinionem in religio- 
ne, fide, ſeu doctrina Chriſtiana pie & ſalubriter ſtabilita infra regnum no- 
firam Angliæ, quorum cognitio ad forum eccleſiaſticum ſpectat, & c. Vide 
Mich. 18 H. 8 Rot. 78, In Banco Regis. The caſe was, that a Leet was 
held die Jovis poſt feſtum Sancti Mich. Arch. 17 H. &. of the P2402 of the honſe of 
St. John de Bethlehem de Sheine, of his Pannoꝛ of Leviſham in the County 
of Surrey, hefoze John Beare the Steward there, a o2and Jury was charged 
to inquire fo2 the Bing of all Offences inquirable within the ſatd Leete, 
where one Philip Aldwin, who was a Reſident within the ſaid Leete, appea- 
red at the faid Leet, Idemque Philippus ſciens quandam Margaretam, uxo- 
rem Johanniis Aldwin apud Eaſt Greenwich, infra juriſdictionem Letæ præ- 
ditz, pluries perantea corpus ſuum in adulterio vicioſe exercuiſſe, ac vo- 
lens ipfam Margaretam pro republica in exemplum taliter offendere vo- 
lentium legitime punire, ad dictam magnam juratam ſe perſonaliter exhibu- 
it & eiſdem ſic jutatis de dicta mala & vicioſa vita præfatæ Margaretæ 
inſtructionem & informationem veraciter dedir. Upon which the ſaid Mar- 
garet did d2aw the ſaid Philip into the Court of the Arch⸗biſhop of Cantet- 
ury, and there did Libell againſt him foz Defamation of Adulterp; 
And that the faid Philip fajd in hiſce Anglicanis verbis; Margaret 
Allen is a Whoze and a 15awr, and it is not yet thice weeks agone unte 
a man might take a Pꝛieſt betwirt her legaes; which Engliſh wo2zds were 
parcell of the wo2ds by which he inſoꝛmed the G2and Inqueſt at the ſaid 
Leete : And upon this he had by award of the Court a P2ghibitton, by 
which Wit it appeares, Quod per leges hu jus Regni Angliæ omnes & 
ſinguli quicunque Domini Regis ſubditi coram quibuſcunque ipſius Pomi- 
vi Regis Juſtictatiis ſeu quocunqʒ alio viro judiciali officio ſeculari fungen- 
te, in aliquam juratam patriæ juratiʒ; vel ad aliquas inſtructiones ſeu informa- 
tiones alicui hu juſmodi jurat. in evidentias dandas comparentes & eviden- 
t ĩas dantes, ab omni imperirione & calummi in aliqua CuriaChtiſtianitatis 
propterea fienda, quiet i & liberi eſſe debent & in perpetuum penitus irrepre- 
hen. Ind by this veco2d it appeares, by the Sta. of 10 Ed. 3. c. 1 1. by which it 
is pꝛobided, that Indictsꝛs of Lap⸗people o2 Clerks in Turneys, and after 
delivering them befoze Juſtices ſhall not be ſued foꝛ deka mation in Court 
Chꝛiſtian, but that the Plaintif who findes himſelf gꝛiev d ſhall have a, 
102chibition ſoꝛmed in the Chancery upon his caſe, which was but an af- 
firm ince ef the Tommon Law, fo2 the Statute pꝛovides only fo: Indicto2g 
in the Turne only: And pet as well all Indicto2s in other Courts, and all 
Witneſſes, and all oth:rs wha have affairs in the Tempoꝛall Courts, 
ſhall not be ſued o2 moleſted in Court Chriſtian, vide Paſch. 6 Eliz. In the 
LEepw2ts ofth; Lo2d Dyer (which caſe ic net p2inted) John Halles in the 
caſe of marriage, between the Carle of Hereford, and the Lady Katherine 
Gray, declared his opinion againſt the ſentence given by Commiſſioners 


Delegates ef the Queen, in a cauſe ECccleſtaſticall, under the G2eat Seal: 
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And that the ſaid Sentence in diſ-afirmance of the ſaid marriage was un⸗ 
juſt, wicked, and void, and that he thought that the ſaid Judges Dele⸗ 
gates had done againſt their conſcience, and could not render any reafon 
foz the ſaid ſentence : And what :Dffence this was, was referred to divers 
Judges to conſider, by whom upon azeat deliberation it was reſolved, that 
this offence was a contempt as well againſt the Queen, as to the Judges; 
and every of them were puniſhable by the common Law, by fine and im⸗ 
pꝛiſonment: And that the Queen map upon that ſue faꝛ it in what Court 
the ſhall pleaſe : foꝛ the flander of a Judge in poynt of his Judgment, be it 
true c2 falſe, is not juſfifiable, & c. And all this appears by the repoꝛt of the 
Lozd Dyer, ſo that in the ſaid conſultation it was well pꝛovided, that th: 
high Commiſſioners ſhould not intermeddle with any ſcandall by the common 
Law. jt | 
5. It was reſelvet, that when any Libell in Cccl:fiafticall court con⸗ 
taines ma: p Articles, if any of them doe nat belong to the cognizance of 
Court Chriſtian, a P26hibition may be generally gzanted ; and upon ma- 
tion made, conſultation map be made as to things which do belong to the 
Spiritual Juriſdiction : Fo2 the Wait of conſultation with a Quoad, is 
frequent and uſuall, but a Pzchibition with a Quoad. is Rara avis in 
terra ngroque ſimillima Cygno. And fo2 theſe reaſons it was reſolved by 
all that the j2ohibition in the caſe at the Bar was well o2anted, which in 
truth was g2anted by Fenner and Crooke Juſtices, in the time of the Uaca- 
tion, | | | 
Pete, theſe generall Rules concerning P2ohibition, quz ſparſim invenian- 
tur in libris noſtris. 4 | 


Arriculi Cleri Non deber dici tendere in przjudicium Eccleſiaſticæ libertaris quod pro- 
c. 8. Rege & Re pub. neceſſarium videtur. 1 | | 


Entries 444. Non ett juri conſonum,quod quis ſuper 11s quorum Cognitio ad nos per- 
44.7. tinet in Curia Chriſtianitatis trahatur in placitum. 


Circumſpecte Epiſcopus teneat placitum in Curia Chriſtianitatis de 1is quæ mere ſunt 
agatis, &. ſpiritualia. 


Weft.z. cap: Prohibeatur de cætero Hoſpitalariis & Templariis ne de cætero trahant a- 
43. liquem in placitum coram Conſervatoribus privilegiorum de aliqua re cu- 
jus cognit io ad forum ſpectat Regium. | 


Ibidem. i Non concedantur citationes priuſquam exprimatur ſuper qua re fieri de- 
et Citat io. . 

The knowledae of all caſes Teſtamentarp, Matrimony, & c. by the gaodnels 

cf the P 2inces, and by the Lawes and Cuſtomes of the Realm appertain t 

ſpiritual Juriſdiction. 8 ä 
6. It was reſolved, that this eſpecial conſultation, being oncly foꝛ Hereſit, 
S: hiſm, and erroneous O pinione, & c. That if thev convict Fuller of Hereſic, 
Sc hilm, oꝛ erroneous Opinion, & c. that if he recant the ſaid Hercſie, @chiſm,oz 
erroneous Opinion, that he ſhall never be puniſhed by Cccleſiaſticall Law: 
And after the ſai> conſultation gꝛanted, the ſaid Commiſſioners pꝛocte ded and 
convicted Fuller of Schilm and erroneous Opinions, and impꝛiſoned him and 
fined him two h md2ed pounds : And after in the ſame Tearme, Fuller by his 
Touncell meved the Court af Rinas Benth to have a Habeas Corpus, et ei 
conceditur, upon which wit th: Goaler did return the cauſe of his deten 
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Firſt- fruits = 5 15 Anthony — — 
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Mich. 5. Jac. Regis. 


Dte, Annates, Primitiæ, and firſt Fruits, are all one; Jt was the va⸗ Firft fruits, 
{ue or every ſpirituall Living by the year , which the Pope, claiming — — 

the diſpoſition of all Tceleſiaſticall Livings within Chrittendom, reſerver & 352. ack 
out ofebery Living; And thoſe and Impꝛopꝛiations began about the time 

that Polydore Virgil, lib. 8. cap. 2. ſaith Nullum inventum majores Roma⸗ 

no Ponrifici cumulavit opes quam id quod annuatam vocant, qui uſus om- 
nino multo antiquior eſt quam recentiores ſcriptores ſuſpicantur, & an- 
nates more ſuo appellant primos fructus unius anni: vide Concilium Vien- 

nenſe quod Clemens Quintus indixit pro annatibus. 

Thele Jirſt⸗ fruits were given to the Crown by 26 H. 8. cap. 3. 
Nete, Hill. 34, Ed, 1. An, 1307, At a Parliament held at Carlile, great 

complaint was made of intolerable opprefſions of Churches and Ponaſteries 

by William Teſta (called Mala Teſta ) and the Legate of the Pope, and p2in- 

cipally centerning Firft-fruits, at which Parliament the Bing by the aſſent 

of his Barons denied the payment of Firſt-fraits of Spirituall Promotions 

within England, which were founded by his P2ogemitozs and the Nobles, and 

ethers of the Realm, foꝛ the ſervice of God, Almes, and Yoſpitality ; And to 

this effect he wit to the Pope, and thereupon the Pope retinquiſhed his ve- - 

mand of Firſt⸗fruits of Abbeys, in which Parliament the Firſt⸗fruits fo: 

two years were granted to the Bing. | 


Decimæ, id eſt, the Tenths of Spiritualties were perpetuall, which in an- Tenths perpe- 
cient times were paid to the Pope, untill Pope Urbane gave them to R. 2. wall. 
to aid him againſt Charles Bing of France, and others who ſcippozted Cle- 
ment the ſeventh againſt him, | 
And 5 H. 3. by the Buls of the Pope, the Church of England began to 
pay the Tenths of all their Kevenue , as well Spirituall as Zempozall to Acts and Mo- 
x 3. fo years, Theſe were given to the King by the ſaid act of 26 H. 8. cap, — 
Vide Lambert de Priſt. Anglorum, &c. fol. 1 28. cap. 10. omnes qui habu- — pence. N 
erint 30. deneriar, vivæ pecuniz in domo ſua, de ſuo proprio, Anglorum 
lege dabit denarium Sancto Petro, vide ib. inter leges Ivz, fol. 78. cap. 4. 
Lambert ib. expoſitione verbi, Ponies and. Peter-pence ; Ive King of the 
Weſt Sarons gꝛanted it to the Pope when he was in pilgzimage at Rome, 
Cambd, Brit. pag, 306 ſaith, that it was Offa the Weſt Saxon King that did 
gaant it; Quzre, 
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Sir Anthony Roper's Caſe. 


Pn the caſe ef Sir Anthony Roper, who was d2awn before the high Com- 

millioners at the Suit of one Bulbrook the Uicar of Bentley, ſo2 a Pen- 
ſion out of a Rectory Amp2opiate, sf which Sir Anthony was ſeiſed in fee: 
And the hich Commiſſioners ſentenced the ſaid Dir Anthony to pay that, 
which he refuſed ; And upon this they committed bim to Priſon , who in 
this Term by Habeas corpus appeared in Court, uvon the return of 
which Writ the matter did appear: And it was well debated by th; Juſti⸗ 


ces, and was reſolved, that the ſaid Commilſſionczs had net authozity o: 
no N commiſſion 
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Sir Anthony Roper's 2 


Caſe. 


commiſſion in the ſaid caſe, ſoꝛ when the ads of the 27 H. 8. & 31H, 8. 0 
Monaſteries had made Parſonages Jmp2opztate, and other Religious | 
Peſeeſſions Lay-fee , although that Penſions were ſaved, pet, as it appear 
by the Pzeamble of the ac of 34 H. 8. cap 16, thoſe to whom the Pension 
appertain , had not remedy fo2 the ſaid Penſions, &c. And fo2 this there it 
is p2ovided, that if the Farmer 02 Decupier of ſuch Poſſeſſions ſhall wil⸗ 


' fully deny the payment of any ſuch Penſions, Poztions , Co2rodies , In⸗ 


dempnities, ®pnod P2ories, oz any other Profits, wherof any Arch⸗biſhop, 


Biſhop, Arch-deacon, oꝛ any other Cccleſtaſtical perſon were in pallellioan 


at, o2 within ten years next befoꝛe the time of ſach diſſolution oc any ſuch 0 


Ponaftery, & c. that then it ſhall be lawfull foz the ſaid Arch⸗bichop, Bi⸗ 
ſhop, oz ether Eccleſiaſticall perſon afozeſaid, being ſo denied to be ſatil⸗ 


fied and paid therof : And having right to the thing in demand, to have 
ſuchp2oceſle, as well againſt every ſuch perſon and perſons, as ſo ſhall deny 


— 7 


payment, &c. as againſt the Church and Churches charged with the lame, 


'as herctofoze thep have lawfully done, and as by, and ace92ding to the 


Lawes of this Realm they may now lawfully do, &c. And if the Ling | 
hath covenanted to diſcharge the Pakentee, 8&c. of Penſions, and then ſuit 
thall be made foz the ſame in the Court of Augmentations, and not elſewhere, 
then if the high Commiſſioners will determine of Penſions, they ought ta do 
it by the act 34 H. 8. and the ſaid act gives this expzeſly to D2dinarics , | 
and their Dfficials , and the high Commiſſioners have their authozity by the 
act 1 Eliz. made a long time alter. a 

But it was objected, that the ſaid ad 1 Eliz. gave to the Queen, her Heirs 


and Succeſſoꝛs, power to aſſign Commiſſioners. to exerciſe and execute all 


manner of Juriſdiction Spiritual, to viſit, refozm, 8c. all Schiſm and e⸗ 
refte, & c. and Cno2mites which by any manner of Spiritual Jurifdicon can, 
02 lawfully may be refozmed. And it was ſaid, that ſuch Spirituall, zu⸗ 
riſdiction whic h the 1Biſhop ſhould have, is tranſferred to the hizh Com- © 
miſſioners. 

But it was unanimouſly reſolved by Coke, Walmſley, Warberton, Pa⸗ 
niel and Foſter, Juſtites, that the Act 1 Eliz,dcth not extend to this caſe foꝛ di- 
vers cauſes. viz. 8 

1. Foz that the ſaid clauſe of Reſignation is not moze large then the 
clauſe of Reſtitution ; and that the act of 1 Eliz. doth not take away no: 
alter anp act of Parliament, unleſſe thoſe only which are expꝛelly named 
in the act: and it was refclved that the high Commiſſiqners connot hold 
— ſo2 the double value of Zrthes carried away beto2e ſeverance, foꝛ two 
cauſes, 

(1.) Foz this, that the Statute 2 Ed. 6. cap. 13, gavethe Connizance of it 
to Spirituall Judges, which is to be intended offuch Spirituall Judges 
who then were. 

(2,) Subtraction of Tythes is injury and no crime, but concerns intere cc 
and pꝛoperty : And foꝛ this the high Com millioners cannot meddle with 
it. 

2. Fo2 that the words ol the a 1 Eliz, are (which by any manner of 
Spirituall Juriſdiction can 02 lawfully may be refozmed And it appears 
that theſe woꝛds extend to the crime only, and nat to caſes of Interett betwirt 
party and party ; foꝛ the woꝛds a2e : All ſuch Erroꝛs, Verefies, & c. which 
by anv manner, &<, fo that ( ſuch) and (which) are Relatives. 

3. This Turiſoiction waz given to the Biſhops by act of parliament, viz, 

by 34 H. 8. which is moꝛe temporall then ſpiritual : And fo2 this out 

of the pzecedent words 1 Eliz, vir. Spiritual o2 Eccleſiaſticall Juriſ- 
diction, which ts to be intended of {uriſdictions meerly o2 purely Sp'⸗ 
ritual, 
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ritual, but acts of Parliament are moze temporall then ſpirituall, 

4. It was not the intent of the ac 1 Eliz, which revived the Statute 
23 H. 8. cap. 9. by which ac it isenaced, that none ſhall be ſued out of his 
Dioceſſe, & c. that the high Commiſſioners fo2 pꝛivate cauſes ſhall ſend foz 
Subjects out of any part of the Kealm, and ſo in effect confound the Juriſdic- 
tion of the D2dinary who is an Dfficer and Piniſter lo neceſſary that in 
divers cauſes the Courts of the King cannot adminiſter to Subjects with⸗ 
out him, &c, 

F. If the act of 1 Eliz, hadertended to give to high Commiſſioners power 
to determine meam & tuum, as Penſions, Tythes, Legacies , Patrimonies, 
Divoꝛces, Adminiſtratione, P robates of Teſtaments, & c. the act would alſo 
give the par ty grieved benefit of appeal, and not give abſolute authority to 
the high Commilſioners finally to determine Meum & tuum, and to baſtar⸗ 
diſe Ilſuee, & c. without any controlement,fo2 this ſhould be diſſolved the Court 
ofthe Ordinary which is ſo antient and inevitably neceſſary in many caſes 
to the adminiſtration of Juſfice, in divers points of it, that without this 
Juſtice cannat be erecuted. 

6 . The high Commiſſioners cannot extend themſelves but only to Crimes, 
fo2 the clauſe which gives to them power to impaiſon , & c. and to punith , 
& c. and impriſon ſuch Dffender, 8c, And (Oftender) is only to be intended 
of him who commits any crime, and not of him who detains Penſion, Le- 


gacy, Tythes, &c. | 


— 


Mich. Jac, Rot. 225 4. 


æceptum fuit Guardiano priſonæ Domini Regis de Fleer,Quod haberet Hab. Corpus 


Beſe are in his Maje ſties name to require and charge you, by vertue 
of his high Commiilion fo2 cauſes Eccleſtaſticall, under the gzeat 


Seal of England, to us and others directed, that herewith pou receive and 
take into pour Cuſtody the body of Sir Anthony Roper, Knight, and him 
ſafely detain Pziſoner at this our commandment , untill we ſhall give 
oz: er fo2 his enlargment, ſinnifiving unto vou, that the cauſe of his com-- 
mitment ts, fo2 that there being a certain cauſe referred unto us by his 
Dajeffies ſpeciall direction , bet wirt hin th: ſaid Sir Anthony Roper and 
John Bulbrook Uicar of Bentley, fo2 that he detained wrongfully fzom him 
the ſaid Uicar, a certain vearlv Yenſion due unto him from the ſaid Sir 
Anthony; And being thereuyan called befoze us, and after full hearing of 


* 


the 


[| hic;viz.apud Weſtmonaſterium immediate poſt receptionem hu jus brevis retorn, and 
corpus Anthonii Roper militis in priſona prædicta ſub cuſtodia ſua detenti © 
quocunque nomine cenſeretur, una cum die & cauſa captionis & detent ĩo- 
nis e juſdem Anthonii : Et iidem Juſticiarii hic, viſa cauſa illa, ulterius fieri 
fecerint quod de jure & ſecundum legem & conſnetudinem regni Domini 
Regis Angliæ fuetit faciendum: Et modo hic ad hunc diem, ſcilicet diem 
Sabbati proximum poſt octabis Sancti Mich. iſto eodem te rmino venir præ- 
dictus Anthonius in propria perſona ſua ſub Cuſtodia prædicti Guardiani ad 
barram, hic prædict. & 5 — Guardianus, tunc hic mand. Quod ante adven- 
tum brevis prædicti, viz. nono die octabis ultimo prætertio prædictus An- 
thonius Roper miles reducit ſe priſonæ prædictæ perantea commiſſus virtu- 
te cujuſdem warranti, dati 30. die Juni ultimo præterit, quod ſequitur 
in hæc verba, viz, 


iſcharge by 
judgement of 
the Court. 


48 luſtice in Wales not but 975 
. Commiſſion, 


the cauſe in the pzefence of Sir Anthony and his Councell at th2ze o2 tour 
ſeverall times, ànd at the laſt atjudged by us to pay the \ aid Penſivr,he ha⸗ 
ving ſometime ef deliberation giveu unto him by us to conſider theref, hath 
notwithſtanding obſtinatelp diſobeped the ſaid Oeder, and dath lv ſrill 
perſiſt: And this ſhall be pour WMarrant in that behalf; Oiven at Lam- 
berh this thirtieth of June, 1607. Et qued hæc fuir Cauſa Captionis & de- 
rentionis, prædicti Anthonii inpriſona prædicta, corpus ramen ptædicti An- 
thonii moda hic paratus habet prout per breve prædictum ſibi præceptum 
fuir, &c. ſuper quo, viſis præmiſſis & per Juſticiarios hic plenius examinatis 
& intellectis, videtur ijſdem Iuſtic. hic quod prædicta Cauſa commiſſionis 
prædicti Anthonii priſonz de Fleet prædict. in retorno prædict: ſuperius 
ſpecificara minus ſufficiens in lege exiſtit ad detinendum prædictum An- 
thonium in priſona prædict. Ideo — Ant honius a priſona prædicta 
per Curiam hic dimittitur, ac idem Guardianus de huj uſmodi Cuſtodia per 
eadem Curiam hic ptene exoneretur & c. And this was reſelbed una voce 
by Coke theif Juſtice, VValmſly, VVarberton, Daniell, and Foſter Juſti- *' 
tes, fo2 the cauſes and reaſons ato2c expꝛeſſed. : 
And in the veryſame Term in Lanes, caſe, a Parſon in Norfolk who ſued 
one of his Pariſhioners befo2e the high Commiſſioners, fo2 ſcandalin of him, 
ſaying in the Church on the Sabbath befoꝛe al his Parithioners, That he was 
a wicked man, and an arrant Knave : Pzchibition lyes, fo2 this, that it 
was not ſo eno2zmous as the Statute intended: Note, that by expꝛeſſe 
Proviſo, the high Commiſſioners cannot intermeddle with all Herefies , 
but with ero2bitant Yereſies, &c. and the other ſhall be determined befoze 


the D2dinary. 
_— Ote, it was mcved tothe Juſtices this very Term, upon confizera- | 
be by Com- tion of the ads of 34 H. 8. cap. 28.and the 18 Eliz. If the Juſtices in 


miſſio, nhut by VVales mav be conſtituted by Commiſſion ; and upon conference it wag 

Patent. conceived they could not, but that it ought to be by Patent, as it hath been 
uſed ever ſince the ad 34 H. 8. Then it was moved, if the Bing which 
now is, may by fazce of a clauſe of 34 H. 8. do it, which clauſe is, That 
the Kings moſt Rovall Majo ſty ſhall and map at all times hereafter from 
time to time, change, add, oꝛder, alter, miniſh, and refozm all manner sf © 
things befo2e rehearſed, as to his moſt excellent wiſdom and diſcretion ſhall + 
ſcem meet: And alſo to make Lawes and D2dinancesfo2 the Common- 7 
wealth, and gad quiet of his ſaid Dominion of V Vales, and his Subjects of © 
the ſame, from time to time, at his Pajeſties pleaſure, And it ſcemed to di⸗ 
vers of the Juſtices, that this power given to the King determined by his 
death, foꝛ divers canes, 

1. It wants th:ſe words, His Succefſors, and fo2 this it oncht to be 
d2awn in ſucceſlion by conſtruction , and that ſhouls be againſt the in- 
tention of the makers of the act, foz they gave this high power ok alterati⸗ 
on, & c. of the Laws to the Rings moſt excellent Maiety, as ts his noſt 

; excellent wiſdom and i iſcreticn ſhall be thought mo} meet; which words 
want, His Succeſſors: Fo2 as his wiſtomand difcretion, which th p Well 
knew, did not goin acceſſion, ſo th: power and azeat confi-ence which © 
was annered to them did net go in ſucceſſion; and foꝛ this, that Eocum 

rogreſſus oſtendunt multa quz ab initio provideri non poſſunt : And 
lwhit enſues upon this Act ol the 34 H. 8, concerning this unitina of 
| VVales | 


High —__ 


miſſion, 
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Walesand England, and the ſubjedion of them to the Lawes of England, 
none could divine: Foz this cauſe it was thought reaſonable that king H. 
8. during his time, might alter them; that he ſecing the obedience of 
thoſe of Wales, and the good trait which pꝛoceeded out of theſaid Ac, never 
altered aiiy part of it: But it was never the intention of the ſaid Ad to 
eve power to the King and his Ducceſſozs fo2 ever, to alter, &c. the Laws, 
ſo thut none of that Country could be certain of his Life, Lands, Goods oz 
liberty, v2 any thing which he hath, and that would be a g2eat ſervitude, 
Miſera ſeryitus eſt, ubi jus eſt vagum : Alſo the words are/foz the Com⸗ 
mon-wealth, &c. i. his Pajeſfties Subjects of Wales, at his Pajeſtics 
pleaſure, & c. by which it appears that the intention of the makers of the Ad, 
was to give this power to Uing H. 8. foz his pleaſure, did determine by his 
death. 54 f 

2, Power of alteration of Lawes, &c. is a poynt of high confidence 
concerning the adminiſtration of Juſtice, which the act by omitting [ of 
his Ducceſlozs ] intended to unite this confidence to the n of H. 8. and 
not to extend it without limitation of time to his Succeſſozg +: And this 
ſtands with the conſtruction of Law in other caſes, foz all Commiſſions 
concerning the adminiſtration of Juſtice, determine by the death of the 
King, yea he conſtitutes them Juſticiarios ſuos, which authoꝛitv being in 
caſe of Adminiſtration of Juſtice determines by the death of the King, oz 
reſignation, 1 Ed. 5. 1.1 H. 7, 1.14 Ed, 4. 44. pet if the king make a Leaſe 
Durante bene placico, oz pzeſent one to a Church, theſe are not void by his 
death, untill they are controlled o2 revoked by his Succeſſoz + But the 
Ottice of a Sheriff which is g2anted, Durante bene placico, determines by 
the death ofthe King, faz this concernes the adminiſtration of Juſfice : 
And upon certificate of the opinion ofthe Juſtices, that the Juſtices of Wales 
canr:ct be conſtituted by commiſſion to the Lozd Chancelloꝛ, Baron Snigg had 
a Patent foz the circuit of Wales, as others had befoꝛe. 04 


Trin. G. Jac, 


His Terme it was reſolved Per totam Curiam in Communi banco, viz, Hi 
Coke thief Juſtice, Walmſley, Warberton, Daniel, and Foſter, in the cafe m. 


h Com- 


ion. 


of Allan Ball, that the high commiſſioners cannot by fozce ofthe Ack, 1 Eliz, Purſivant. 


cap, 1. ſenv a Purſivant to arreſt any perſon ſubject to their Jurildiction, 
to anſwer te any matter befoze them: But thep ought to pꝛoceed accoꝛd⸗ 
ing to Eccleũaſticall Law, by citation: Fo2 the Statute 1 Eliz, did not 
give them any ſuch authozity to arreſt the body of any Subject upon ſur- 
miſe : and although that it be compziſed within their Commiſſion, that they 
may ſend fo2 any by Purſivant, & c. pet inaſmuch as this hath no foundation 
upon the act of x Eliz, the King by his commiſſion cannot alter the Eccle⸗ 


ffaſticall Law, noꝛ the p2oceedings of it, fo2 the Act ſayes, that the Com⸗ 


miſſioners ſhall ercrciſe, uſe , and execute all the Pzemiſſes ( acco2ding to 
the pꝛiviledge of the Act) acco2ding to the ſaid Letters Patents, Id eſt, 
the Letters Patents which are mentioned and authozity befoze, fo2 this is 
imploped within this woꝛd ( (aid ) and foꝛ this without Nueſtion, the Com- 


miſſion onely without the Act cannot alter the pzoceedings of the Eccleſta⸗ Simpſons Cale? 
ſticall Law : Ind in the Circuit of Northampton, when the Lo2d Ander-before the 
ſon and Glanvile were Juſtices of Aſſiſe, a Purſivant was ſent by Judges of AG 


the Commiſſioners to arreſt the body mm man to appeare befoze them, and 


- fiſe in Vor- 


thempronſbire, 
42, Elizabeth, 


—— —„ 
— * 
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4 | inxefiſtance ofthe arreſt, and firiving amongſt them, the Purlivant was 
killed : And il this was Purther az not, was doubted, and this depended upon 

the-validity of power and.authozity.of the Purüvant, kan if his Authority was 


lawfyll, then in kiſting cf an Oificer of Julfice in execution of his Difice, is | 
_ nl 1 ent was taken till the wet Aſſiſes ; and upon canfe- | 
rence at the next Aiſes it was reſolved. that the arreſt was Tortius, and by | 
canſequencs that this was nat murther: Luk they may ſend Citation iu a 
Nate y2oceed.if the-yarty make default, to excommunication, ann 
hear to hav? @ Capiasexcommunicatum, and to imp:iſon him by the Matt 
of the Ming, which Wait De .excommunicao Capiendo, is pꝛeſerved and 
retoauable.by the: Statuts of 5 Eliz, which chall be in vain, if they map arret 
hinby a Purkvant befoze àup anſwer o2 default made: And this will be a- 
cainft the Statute of Magna charta, and all the ancient Statutes, which ſeg 
Raſtall, Title Accufation : Jfa free-man thallhe arreſted upon a bare ſurmiſt 
d accuſation :.which Statutes if good and p2ofitable foz the UUeal-publike, 


never. were intended to be repealed by the laid Statute of 1 Eliz, 


ie Note, that n either the Star⸗ chamber nor Chancery awards any Meſſen- 
ger co axreſt the Body untill a contempt made, but ict a Subpx—-—- 
1 5 1 | | 
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Marmaduke Langdales Caſe. vi 58. 


1 N the caſe of Marmaduke Langdale of Leaventhorpe in the County of 
* _ 14 Tork, by Joanc his U Mife, being ſued fo2 maintenance befoze the B. 
; ſuop of Canterbury, and other high commilſioners : It was reſolved Per 
totam Curiam, præter VValmſley who doutted of it, that a P2obibition , 

which beſoꝛe was granted, was well maintainable, fo2 this, that it was net 

any enoꝛmitp, noꝛ any Oftenre within the Statute, but a neglen of his duty, 

and a bꝛeach of his vew of maintenance; alſo. the party ſhall be defeated of 

his appeale : And foꝛ that reaſon it belongs to the Court of the D2dinary : 

And the Rule of the Court was, that the Plaintiff ſhall count againſt the 

high Commiſſioners ( foz again his UUife being one perſon in Law with 

him, he could not count) and upon demurrer joyned, the caſe to be argued and 

ad judged, upon which the party g2ieved may have a UWzit of Erroꝛ, Si Gbi * 

yiderit expedire,&c, Set moze., fol. 5 8. | 5 


On Sunday laſt, my Lo2d chief Juſtice and my ſclf, at Ser jeants Inn in N 
the alter⸗non, received by the hands of the Wings Atto2ney by command 
ment, as he ſignified to us by your Lo2dſhips, the ſaid complaints, 
erhibited to his Majeſty by the Lo2d P2eſident of VVales, and the Lozy © 
Pzeſitent of Yorke, againſt the Judges of the Rea me, with a ſignif © 
tation of vour Lozdſhips pleaſure, that we two ſhould impart the ſame 
to the reſt of our B:ethzen , which we did on Pundap in the af- ©: 
ter-noone, the foze-noone being ſpent in the publicke ſervice of the 
Realme, at VVeſtminſter: And upon conſideration had of parts of the com- 
plaint, we have, as this ſhozt time will give us leave, being dayly imploy- 
ed, as well in the Courts at V Veſtminſter, as ſome of us fo2 tryalls of UUzits 
of Niſi prius, reſclved upon theſe anſwers, which we knowing to be UUar⸗ 
ranted by the Lawes of this Realm, doubt not but will be allowed by your 
L o2dſhips ; And doe hope that where the Judges of this Kealm have beene 
moze often called befoze your Lozdſhips, then in former times they have 
beene 
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ben, which is much db ecved, and gives. much embolining to the Gulgar, that 
aiter this dap we ſhall-not be ſo aten ( upon ſuch complaints, pour Lo2dſhips - 


being truly infaꝛmed of our p2ocedings)hereafter called befaze you. 


And ſeging that mp Lozd Pzeſident of York hathnow Ore renus, firſt ope⸗ 


ned the cauſe of his gziefmo2e aiply, and in ſoms cafss moze particularly, J 
will begin ts thoſe oLjcaions that have been made on the behalf of that Coun- 
cill, wie rein foꝛ me thad, and faz avoiding of confuſion, J will firſt ſpeak to the 
true cauſe of the Inſtitut ion of that Courrt. 5 
2. That our pꝛocte dings in gꝛanting of Pæohibit ions, is foꝛ the matter ju- 
ſtiſtable by Law, "ok þ gs 11 2 . 
3. That the manner of our pꝛocee dings was reſpectfull and comly towards 
the Lo2d Pꝛeſitent of Vork, and the Council there. Fs 
4. Anſwers to all ebje c ions beth particular and general. 
5. Remedies fo2 the time paſt, if there be juſt cauſe. | 3 
6. And laſtly, remedies foꝛ the future, to take fte all the cauſes of oppoſi⸗ 
tion between the Judges and both the ſaid Councils: Viz. | 
After the ſuppzeſſion of all Religious houſes to the value of two hundzed 
pound, oꝛ unter, An.27 H. 8. in the beginning of October, An. 28 H. 8. there 
was a gꝛeat inſurrection ofthe Led Huſſey, and twenty thouſand perſons in 
Lincolnſhire, about the cauſe of Belixion, againſt whom Charles Brandon 
Duke of Suffolk went and appealed them. ES 
As ſoon as they were appeaſed,a gzeat Coinmotion began of 40000 men 
of that County, Sir Robert Ask being Chief, again whom the Duke of 
Norfolke went and diſperſed them. Son after in Lancaſhire began a gzeat 
Rebellion of men of that County, and of Cumberland, Weſtmerland, and 
Norchumberland;againſt whom the Carl of Derby was imploped, and quie- 
ted them: After that, Muſgrave Tilby, and others, began to raiſe a gzeat 
number, and aſſaulted Carlile Caſtle, whom the Duke of Norfolk over- 
thꝛew. | BY. m 
P2eſently after Sir Francis Bigor with a multitude of people, made an 
Inſurrection at Setrington, Leigh, Pickering, and Scarbrough in Yorkſhire , 
whom the Duke of Norfolk pacified : and fon after the Lo2d Darcy, 
Ask, Conltable, Bulmer, &c. began a new Commetion about Hull in York: 
ſhire, whom the Duke of Norfolk appeaſed. And all theſe; Kebellions 
were between the beginnings of 28, and 30. of H. 8. within which time 
manp of the Rebels were executed in Furore belli, and in Flagranci cri- 
mine, by Marſhal Law, and ſome attainted by the Common-Law, The 


King intending the ſuppzeſſion of the g2eater Houſes of Religion, which - 


An.31 H.8. he effected, he eſtabliſhed a Councel there foz the quiet of the 
Countriesof Yorkſhire, Northumberland, Weſtmerland, Cumberland, Du- 
reſme, the Counties of the Citty of York, Kingſton upon Hull, and Newca- 
{tle upon Tine,fo2 pꝛeventions of Riots, Tumulte, and Jnſurrections in thoſe 
Counties and places: Jn this time of neceflity and danger, the King did arme 
the P2ciident and Councel with two authozitics in one Commiſſion : the one 
a Commiſſion of Oyer and Terminer, de quibuſcunque congregationibus & 
conyenticulis illicitis coadunationibue, conferatiombas Lolardiis, impriſio- 
nibus falſis, allegatis, trangreſſionibus, Riotis, Routis, retentionibus, contemp- 
tibus, falſitat ibus, mainutenentiis, oppreſſionibus, violent iis, extortionibus & 
aliis malefactis, offenſis, & injuriis quibuſcunque, per quæ pax &tranquillitas 
ſubditorum noſtrorum Comitat ibus, Civitatibus, & villis prædictis gravat, 
&c. Secundum legem & con ſuetudinem regni noſtri Angliæ vel aliter ſecun- 
dum ſanas diſcretiones veſtras audiendum & terminandum. | 
The other authoꝛity was, Nec non quaſcunque actiones reales, ſeu de 
libero tenemento, & perſonales, cauſaſque debitorum & demandorum quo- 
rumcung; 
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rumcunqʒ; in Com. &c.prædictis, quando ambæ partes vel altera pars ſic gra- 

vata paupertate gravata fuerit quod commode Jus ſuum jecundum legemReg- 

ni noſtri aliter proſequi non poſſit, ſimiliter ſecundum leges et conſuerudi- 
nes regni noſtri Angliæ vel aliter ſecundum ſanas diſcretiones veſtras. And 
this is all the authoꝛitp that the P2eſident and Councel had firſt expꝛeſſed in 
their Patents, without any pꝛivate Inſtructions: And this appears by the 
Commiſſion under the g2eat Seal, 3 1 H.. 6 Pars. Roberto Landavenſi Epiſ- 
copo Præſidenti Concilii, & aliisz out of which Charter theſe things were obs 
ſer ved, Viz. | 

1. That the final intention ofthe Commiſſion was, Quod pax & tranquil- 

litas ſubdirorum præſerventur. 

2, That they hear and determine Ricte, Routs,8c, acco2ding to Law, oz 
their diſcretions, which authozity by diſcretion was added, Ad faciendum po- 
pulum:Foz it was reſolved without Que ſtion, that in ſui h caſes they had not 
power but to p2oceed actoꝛding to L aw, foꝛ that is Summa diſcret io, and net ac- 
toꝛd ing to their pꝛivate conceits and affections, quia talis diſcretio diſcretio- 
nem confundit, ſo the other clauſe concerning reall and perſonall Actions in 
all the Counties of York, Northumberland, Cumberland, Weſtmerland, Duj- 
reſme, and the Towns afozeſaid was only Ad faciendum populum, fog this 
was utterly void in Law, Foz, 5 

x, Po ſuch generall authozity gzanted, may be made by the Commiſſi⸗ 
on of the King, to hear and determine all reall actions within ſuch a CToun⸗ 
ty accozding to Law, as he may by Charter within a certain County 2 
particular place, foz the King by Cemmiſſion map give power to deter 
mine criminall cauſes betweene the king and the party, Secundum legem 
& conſuetudinem Angliæ, but he cannot give power by Commiſſion to de? 
termine cauſes between party and party : As it was -reſolved in Scrogg's' |. 
caſe, An. 2 Eliz. fol. 175. in Dyer. vide Dyer. 236. But the Ving by his 
Letters Patents may gant fo ſuch a Coꝛpoꝛation in ſuch a Town, Tenere 
placita real ia, perſonalia, & mixta; And none by this can have any pꝛejudice, 
fo2 the pꝛoteeding ought to be acco2ding to Law; and if they erre, the partxy 
gzie ved may have his zit of Erroꝛ: but the Court cannot gꝛant to them 
a Court of Cquity fo2 the cauſe afozeſaid ; And ſoꝛ this cauſe, that ſuch a 
Judge ſhould be without controlement ; And it was ſaid, that if ſuch |. 
Commiſſioners cannot determine Felonies, oz other criminall cauſes by 
Wit, but by Commiſſion, - ſo cannot any determine pzivate cauſes be- 
twirt party and party by Commiſſion but by Wait, by the Statute of Mag- 

na Charta,cap,12,and Weſt. 2. cap. 30. Recognitiones de nova diſſeiſina, &c. 
non capiantur niſi in propriis Comiratibus ; Which Act gives autheꝛity ta 
Inſtices of Alliſe in their pꝛoper Counties, by which it appearts, that 
without an Act of Parliament, the Ring by his Letters Patents cannot 
put and authozile Juſtices De Aſſiſes Capiendas, to take them within a- © 
nether County: And foꝛ this the ancient P2zeſidentsand pꝛoceedings of Law 
ought not ta be altered. As a Juſtice of one Benc h, oꝛ of the other, ought to 
be made by Commiſſion, and not by W2it, and yet he may be diſcharged by 
Wait 5 Ed. 4. 3 2-· But Juſtices in Tyre are by Wiit,as it appears by Bratton, & 
lib. 3. cap. 1 1. and Britton fol. 1. Alſo by the Statute of Weg 2. cap. 30. and k 
York cap. 4. Juſtices of Niſi prius, give Judgment in Alliſes of Darrein pre- 
enrmenr, and quare impedit in ſuch a County, which cannot be done without 
Parliament, Er ſic de cæteris. | 5 
Alſo it was obſerved, that at the firſt the ſaid Commiſſion conterning 
actions between party and party, extended only when bcth the parties, a2: 
one of them were ſo phꝛ, as thev were not able to pzoſecute at Law : Iſo |: 
by the firſt Inſtitution th:y had no power to gzant Jnjunctions, And lat? © 
lr, 
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ly their Commiltion was Patent under the gꝛeat Seal, and inrolled in Chan⸗ 
cery : And thus much was ſaid foꝛ the Firſt, concerning the true cauſe ofthe 


Inſtitution of the Court, Viz, Foz preventing of Tumults and Rebellions, . 


and when it began. 

. 2, As to the ſecond point, the gzarting of Waitsof Habeas Corpus, and 
P-ohibitione, is juſtifiable by Law; fo2 wheras at the firſt their authozi- 
ty was Patent, it is now private; fo: the Letters Patents do refer unto 
certain Inſtructions which are no where of Kecord, but kept in p2ivate, and 
it was feared, fo2 private reſpects, Et de non apparentibus & non exiſtenti- 
bus eadem eſt ratio: beſides, the danger tothe Subject is g2eat , foꝛ if 
they loſe their Jnſtructions( as it hath hapned heretofoze ) all is Coram 
non judice : And this firſt reaſon is drawn from the Inſtructions them- 
ſelves : The ſecond reaſon is drawn from the contumacy of the party 
that ſuppoſeth Himſelf to be grieved by the P2ohibition, and againſt 
whom it isg2anted ; if the authority of the Councell be never ſo god, pet 
being late and particular Juriſdiction , the party muſt of neceſſity plead it, 
ſo as it map appcar unto us judictally ; foꝛ as we are Judges of Recazd, fo 
muſt we be infoꝛmed of Kecozd, and never vet hath any party p2ohibited 
moved in Court ta have a conſultation , by which might be ſet foꝛth the Ju⸗ 
riſdiction of that Court and Councelt, ſo as the gzanting of P2ohibitions 
hath been juſt ; and the fault (if any be) in the parties themſelves ., that 
never hitherto made their cauſe known, as it ought to be by Law, to the 
Court. | 


fo2 it is a true Rule, Miſera ſervitus ubi jus eſt yagum aur incertum: The 
Defendants by Law, map in all Courts plead to the Juriſdiction of the Court; 
but how can they do ſo when no man can poſſibly know what Juriſdiction they 
habe: concerning matters of State, which are Arcana imperij, it is meet 
they ſhould be kept Sub ſigillo conſilij, and in ſecret : but fo2 Juriſdiction be- 
tween party and party,fo2 deciding of Meum & tuum, God fozbid they ſhould 
nat be known to them who aze to be judged. by them; but the keeping of 
them in ſuch ſecrecy bewraieth that the Counce ll are afraid that they would 
net be juſtified if they were known: And it was concluded again, Miſera ſer- 
vitus ubijns aut vagum aut incertum. 

3. But p2occedings herein have been reſpecfull ; fo2 a Jury of Dfficers 
and Attozneys of cur Court, being acco2ding to an ancient cuſtom, time 
out ot mind of man uſed, [worn to pzeſent amongſt other things and Ar- 
ticles, all defaults of Officers and Piniſters in not 'executing the TWazits 
and Þ2oceſs out of this Court, and all impediments æ hinderances whatſo- 
ever of the due p2occedings of this Court, whereby Juſtice cannot be admi- 
niſtred: And finding upon their Daths divers unjuſt & undue impediments 
of the pzaceedings of this Court, by the ſaid Councell in particular: And 
thereupon a motion being made in open Court in Michaelmas Term laft, by 
the Kings Scrjeant Philipps, of many intolerable grievances of we Dub- 
ject, oFered by the ſaid Councell, to many of his Pajeſties Dubjecs in de⸗ 
rogation of the Linas Lawee, in prejudice of the Kings profits , and in hin- 
derance of the due pꝛoceedings of this Court, pzaved the Court according 
to Law and uſtice, to grant ſeverall P2ohibitions in all thoſe ſeverall 
cauſes, which we could not deny ; but pet thought fit befoze we g2anted the 
ſame , that there might be a god cozreſpondence between both Courts, 
we ſhould firſt confer with Sir Cuthbert Pepper ,Attozney ofthe Wards 
and one of that Ccuncell, to let him underſtand the particular c2ievances 
and oppꝛeſlions, and to hear what he could ſay in the juſfificaton thereof, 
who acco2dingly upon 9 came to us to Serjeants⸗Inn, 4 — 


| ? f 
The third reaſon is d2awn from the gꝛeat injury offered ta the defendants, 
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whom we conkerred, and ſignified to him the particulars of the ſaid gꝛie vances, 
who would not take upon him to zuſkifie the ſame in no ſoꝛt, bat ſaid, he 
would acquaint the Preſident and Touncell therewith, and return their anſ- 
wer, which fo2 that it was neglected, we upon further motion in Court gꝛan⸗ 
ted P2ohibitions, as in Juſtice we ought, which courſe and o2der of pꝛoceedings 
we hold to be reſpeciull and comlp toward the Lozd P2eſident and 
Councell, 

4. Jt was objected, that mo2e Prohibitions had been g2anted of late, then in 
niany years befo2e, wherunto a firfold anſwer was made. 

I, That they had exceedingly multiplied the number of cauſes, ſo as they 
have above two thouſand depending at one time, and having but five Coun- 
ties and three Towns. at one ſitting there were about 450 cauſes at hear- 
ing, whereas the Chancery that extends into 41 Counties Engliſh, and 12 
j in Wales, in all 53, had in Eaiter Term, but 95 tobe heard, and in 
* Trin. Term, but 7 2; ſo as if they multiply their cauſes lo infinitely above 
4 what were at the firſt, it is no wonder if the number of P29hibitions be in- 
1 creaſed. 

2. Beſides the multiplication they have innovated and taken npon them 
to deal in cauſes which we know never any P2eſident could, and we thin! 
never any Pzeſivent and Councell did uſurp : As firſt, Suits upon penall 
Lawes, and many of them limited to the Courts at VVeſtminſter, but all of 
them without queſtion out of their Juriſdiction : As fo2 example, between 
Harriſon and Thurſtone in Engliſh Bill, upon the Statute 39 Eliz. of Til⸗ 
by lage, whereas the very Statute giveth Juriſdicton to certain ſpeciall Courts: 
1 The defendants pleaded to the Jurildicion, wherupon an Attachment was 
* awarded againſt him, and fined. 

* 2. In the caſe of Hartley after Jndicment of fozcible entry and reſti⸗ 
1 / tution, accc2ding to the Statute upon an Engliſh Bill viſpoſſeſſed by the Pze- 
i 3. And after a recovery in an E jectione firmæ, and extetution by Habere fa- 
cias poſſeſſionem out of our Court, they upon an Engliſh bill, diſpoſſeſs's the 
Plaintif, and this was Harts caſe, Between Jackſon and Philipps, aſter 
Judgment in our Court, ſuit there by Engliſh Bill. Between Stanton and 
Child, after execution in debt by p2oceſſe out of our Court they commit te 
Plaintiff, an old man and lame. Between Binns and Collet, after th: De- © 
fendant was outlawed in an action of Batterp. | | 

4. They admit Engliſh Bills in the nature of Waits of Erroꝛ, and of 
Formedons and other reall actions, 

5. They will admit no plea of DutAawry in diſability ok the Plain- 
tif. 

6. Thev uſually granted Injunctions to ſtav the common Law, which 
is utterly againſt Law, and ſomtimes to ſfav ſuits in Chancery, and in 
the Exchequer Chamber, and many other p2oceedings which are againſt 
Law and reaſon, tothe gꝛeat oppꝛeſlion and-grievance of the Subject , ſo 
in reſpect as well of the multiplication of Suits as Innovations of others. 
Jt map very well be that moꝛe P2chibitions and Habeas Corpus have 
been granted of late then were in times paſt ; And vet there hath been 
moꝛe gaanted, and moꝛe ancient then is ſuppoſed: Fo2 Mich, 7. Eliz, Rot. 
31, upon a motion made by Carus, the Kings Serjeant, Habeas Corpus 
was qꝛanted out of the Rings Bench, fo2 the body of Iohn Lamburn, alias 
Lambert, which Writ being returned, that he went to the Cafle of 
York, where John Lambert was a Pꝛiſoner, and that one Oſwald VVilkin- 
fon, the Gaoler refuſed to deliver him, without the leave of the Arch-bi⸗ 
ſhop of Vork, P2efident of the Councell there, wherupon he went to th: 
Arch-biſhop , 
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Arch-biſhop, and f;ewed unto him the Nuceys Writ of Habeas Corpus, 
whereunto the Archbiſhop anſwered, that John Lambert was not the She⸗ 
rifts Pæiſoner, but was committed by him and the Councel tothe Goalers 
tuſtody, and thereſdꝛe he ſhould not be delivered, and thereſdze he fent one 
Morgan his Secretary to the Goaler, that he ſhould not be delivered ; And 
thereupon as well fo2 the contempt in the ArchAiſhop , and the Goaler as 
foz the inſufficient return in not having the body, Carus the Kings Ser- 
jeant moved fo2an Attachment againſt the Arch-biſhop of York, and 
VVilkinſon the Goaler, fo2 the contempt returned by the Sheriff, and it 
was granted, and the Sheriff was amerced, foz that he ſhewed no lawfall 
cauſe, Mich.7. &. 8. Eliz. in libro de Habeas Corpus. John Dawſon in P2i- 
ſon fo2 a Riet, by Engliſh Bill, befoze the P2eſtdent and Councell of York, 
removed by Habeas Corpus and delivered: fo2 no man ought to be convicted 
fo2a Kict, but by Indicment, tryall , o2 other due proceſſe at Law: and 
there are many ether like Waits of latter time, Paſch, 12, Eliz. in libro de 
Habeas Corpus, Thomas -ap Morgan , committed by the Councell and Pre- 
ſitent of V Vales &c. and finding the cauſe unjuſt, bailed him, &c. And in 
Trin. 20, Eliz. ib. the like Writ fo2 the body of John Rowland, commit- 
ted by the Pꝛeſident and Comncell of VV ales, and finding by the return that 
the commitment of him was again Law, he was diſcharged by the Court, 
and many more of that nature. = 

3, The Judges never g2ant either P2chibitions 02 Habeas Corpus, but up- 
on mation o2 complaint by the party g2ieved, fo as if the parties have azeater 
cauſe of complaint then they had in times paſt, there muſk of neceſſity be 
— TUzits of Prohibition and Habeas Corpus g2anted then was here- 

oꝛe. | - 

4. The proceedings befoze the Pꝛeſident and Touncell, are by abſolute 
power, their decrees uncontrollable and finall, and moze finall then a Judg⸗ 
ment in a Wit of Right, fo2 therupon a Wait of Exroꝛ lyeth , but theſe ſen⸗ 
tences are unre verſible, which makes them adventure, and pꝛelume to much 


upon their authozity, and tends to the gꝛeat oppꝛeſlion and gꝛie vance of the 


Subject. | 
5. Theſe Suits there g20w to be moze prejudiciall to the King then ever 

they have been, foꝛ by the multiplication and innovation of Suits, as well 

reall as perſonall, the King loſeth his Fines, & c. | 

5. Remedy foꝛ the time pat, if we have erred in Judgment, a Wait of 
Erroꝛ lieth in the Kings Bench; if the kings Bench doth erre, a TW2it of 
Erroꝛ lieth in the Upper houſe of Parliament, where the King and the 
Lords be only Judges. = : 

6, Foz the time to come, frſt, that the Jnſtructions be enrolled in the Chan- 
cery, whereunto the Subject may have acceff , and know their Jurtſdictior, 
2. That the Pꝛeſidents and Councils have ſome Councell learned in the 
Court, who may infoꝛm us judicially of their true Juriſdiction , and we will 
give a dap to them befo2e we gꝛant any TUzit, to ſhew caule tothe contrary; 
fo as Juſtice upon hearing ofbcthſides ſhall be dont; and if we err , the Law 
hath provided a remedy by a Tait of Erroꝛ, and no other courſe can be ta- 
ken: And we are ſwo2n beth to maintain the Bings P2eronative and to 
do Juice to all men, attoꝛding to the Lawes and Cuſtoms of England: So 
as command my Lo2ds, whatſoever it ſhall pleaſe you , that lpeth in our 
power, and which by our Dath we map perfo2m, and we will moff willingly 
ebey it: And that which a great Divine ſaid to God Almighty , we ſay 
unt3yonr Lo2dſhips who ſit in Gods Seat, Da Domine quod jubes, & jube 


quod vis, &c. 
The 


a) 
| 
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The particular caſes ſet down in the Petition are anſwered in the ſe- 
cond part of our p2oceedings juſfifiable untill they plead their Jurildicti⸗ 
on, and make it appear to the Court to be lawrull. Concerning the Jury of 
Atto2neys, it hath been anſwered befoze: And fo2 the motion to have a 
Rule ſet down, & c. It was moved by the Kings Serjeant, and we adviſed 
- ' thereupon : when this had been thus delivered, by way of anſwer, Bacon the 
Kings Sollicitoz offered to reply, but after the Judge had ſpoken in the 
name of all his Bꝛethzen, the Lo2ds would not ſuifer him to ſpeak after 
the Judge; But all cthers being deſired to retire into the next Cham⸗ 
ber, the Lords had long and p2udent conference amongſt themſelves , and 
after we were called in again, and then the Carl of Salisbury, Loꝛzd 
Treaſurer, by the conſent of that Yonourable Table, gave this Reſo- 
lution; 


1. That the Inſſructions ſhould be recorded for ſo much as concern'd 
either criminall Cauſes, or Cauſes between party and party: As for mat- 
ters of State, if any be, the ſame not to be publiſhed. 


2. That it was nece{laty, that both Councils ſhould be with in the Surveß 
of Meſtminſter Hall. Viz. The Courts of Weſtminſter, 


3. The motion was well allowed, that the Preſidents and Councils ſnould 
have Councell learned in every Court: And that upon motion made in 
open Court, upon any Prohibition, to either of them, day ſhould be giv- 
en to ſhew Cauſe, &c. | 


4. The Lord Treaſurer repeated the ſentence , and ſaid, that true it is, 
Ubi Lex autvaga ant incerta, miſerrima eſt ſervitu where mens Eſtates and . 
* fortunes ſhall_be decided by diſcret ion. + 
i And concerning the remoteneſſe of rhe place, what reaſon ſhould there be 
| at this time more for thoſe parts, then for the Counties of C nwall and 
1 which are more remote then Pork And this was an end of this daie's F- 
work, | | 


Hereſie, | 5 
upon 8 me Archbiſhop and other Biſhops and other the cleray at a geuerall Synod | 
— 79-1 02 Convocation might convict an Meretick by the common Law: ©; 
bam and o- But fo2 this, that it was troubleſome to call a convocation of the whole P 20- | 
chers, An. 33. vince, it was o2dained by the Statute of 2 H. 4. cap. 15. That every Bi⸗ 
Eliz, ſhop in his Dioceſſe might convict Vereticks ; And J2ote 2.Mary Brook, title 
Hereſy, per omnes Juſtic. & Baker Chancelloz of the Erchequer,andHare Mal⸗ 
ter of the rolls by that Statute. And if the Sheriff was pꝛelent, he might deliver 
the party convict to be burnt , without any Writ De hæretico comburerido: 
But if the Sheriff be abſent, o2 if he be to be burnt in another County, then 
there ought to be a Writ De hæretico comburendo ; 9nd that the common * 
Lawwas ſuch, vide lib. intra. title Indictment, p.11.who there are taken fo: 
Hereticks, ſome of them are conſonant to true Religion, vide 11 H,7. Book of 
Entries fol. 3 19.ſee Dr. & St. lib. z cap. 29. Coſin. 48. 2. ſee the Statute of 18 1 
2. P. M. cap. 6. That Oꝛdinaries wanting authozity to p2occed againſt Here⸗- 
ticks, 3. F N. B fol. 269, And the Wait in the Negiſter, which in the new |. 
Wait is omitted pꝛoves this directly, 4. Bracton, lib, 3. cap. h. fol. 123.124. 
Concilio Oxonienſi quidam Diaconus convictus fuit de 530 ©:vina primo 


degradat us fuir per Ordinarium: And true it is, that evepb D2dinary may 
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convent any Heretick o2 Schilmatick veroze him,Pro {ſalute animæ, and may 
deg2ade him, as Bracton ſaith, and may injoyn him penance acco2ding to the 
cenſure of Cecleſiaſticall Law ; But upon ſuch conviction at Common-Law, 
the party convict ſhall not be burnt, noꝛ any Wait De hzrerico comburendo 
lyeth upon it; fo2 the common Law will not commit the Deciſion of a Here⸗ 
ſic.fo2 the life of a Chꝛiſtian man, to any ſole Judge. 

The makers of the Ac of 1 Eliz. were in doubt what ſhall be adjudged Ye- 
reſie, and thereloꝛe it any perſon be charged with Hereſie befoꝛe the high Com- 
miſſioners thev have no authoꝛity to judge any matter o2 cauſe to be Hereſie, 
but onely ſuch as hath been ſo adjudged by the authozity of canonicall Scrip - 
tures as by the four firſt generall Councells, oꝛ by any other generall Coun⸗ 
cell wherein the ſame was declared Yereſte by the expꝛels and plain words 
of canonicall Scripture, oz ſuch as ſhall hereaſiter be determined to be Hereſie 
by Parliament with the aſſent of the Convocation, foꝛ ſa it is ex pꝛelly pꝛovided 
by the ſaid act, of 1 Eliz. And although this p2oviſo extends only to the high 
Commiſſioners, pet ſceing in the high Commiſſion there be ſo many Bi⸗ 
ſhops and other Divines and learned men, it may ſerve foꝛ a god direction to 
others, eſpecially to the Dioceſan being a ſole Judge in ſo weighty a cauſe, 

At this day the Dioceſan hath juriſdiction of Hereſte, and lo it hath been put 
in nre in all Queen Clizabeths Reign, but without the aid ofthe Act of 2 H.4. 
cap. 15. the Dioceſan could impꝛiſon no perſon accuſed of Hereſie but was to 
p2oceed againſt him by the cenſures of the Church: foꝛ the Biſhop of every di⸗ 
oceſs might convict any foꝛ Verefie befoze the Statute 2 H.4. as appeares by 
v pzeamble of it. But could not impꝛiſon, &c.x now ſeeing that not onely p ſaid 
Act of 2 H,4.but 25 H.8.cap.14. are repealed, the dioceſan cannot impaiſon a- 
ny man accuſed of Yerefie, bat muſt p2occed againſt them as he might have 
Tone befo2e thoſe Statutes by the cenſures of the Church; as it appears by the 
ſaid ag of 2 H. 4. cap. 1 5. Likewiſe the ſuppoſed Statute of 5 Rich. 2. cap. 5, 
and the Statutes of 2 H.5.cap,7.25 H,3.cap.14.1,and 2,P,and M.cap,s. are 
all repealed ſo as no Statute made againft Heretiques ſtands now in foꝛce, 
and at this day no perſon can be invicted 02 impeached foꝛ Hereſie befoꝛe a- 
ny tempoꝛall Judge oꝛ other that hath tempozall juriſdiction, as upon peruſall 
of the ſaid Statute appeareth, : 

There was a Dtatute ſuppoſed to be mate in 5 R. 2, that Commiſſions 
ſhould be by the L oꝛd Chancelloꝛ made, and directed to Sherifz, and cthers 
to arreſt ſuch as ſhould be certified into the Chancery by the Biſhaps and Pꝛe⸗ 
lates, Maſters of Divinity. to be Jo ꝛcachers of Here ſies, and notoꝛious erroꝛs, 
their Facto2z, Maintainers, and Abetters, and to hold them in ſtrong 12 2iſor, 
untill they will j:{fifiz themſelves to the Law of the Holy Church. By colour 
or this ſuppoſed act, certain Perſons that held, thit Images were net to be 
Wozſhipped, & c. were helden in ſtrong Peiſon, untill they (to redeem their 
bexation)miſerably yielded befoꝛe theſe Mafters of Divinity to take an Oath. 
and did ſwear to Wozſhip Images, which was againſt the Moꝛal and Cter- 
nall Law of Almighty God. We have ſaid by colour ofthe ſaid ſupyoſcd 
Statute, & c. not ory in reſpect of the ſaid Opinion, but in reſpect alſe, that 
the ſaid ſuppoſed act, was in truth never any Act of Parliament, thou+h it 
was entred in the Eclls of the Parliament fo2 that the Commons never gave 
their conſent thereunts. And therefoze, in the nert Parliament, though it 
was entred in the Rolls of the Parliament fo2 that the Tommons never gave 


their conſent therennto, therefo2e in the next Parliament, the Commons 


pꝛeferred a Bill .reciting the ſaid ſuppaſed Act and conſtantly afirmed. thit 
they never aſſented thercunto, and therefoze deſired that the ſaid luppaled 
Statute might be aniented, and declared to be void: fo2 they pꝛoteſted, that 
it was never their intent to be juſtiſter, and to Lind th:mſelves and Succelſoꝛs 
. Y 
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to the Pꝛelates, noꝛt then their Anceito2s hav done in times pair, and here- 
unto the Bing gave Koyall aſſent in theſe Tuszds, Leiſt an Roy. And mache 
well the manner of the Penning of the Act, fo2 ſeeing the Commons did nor 
aſſent thereunto, the Wo2ds of the Act be, It is Dꝛdained and allented in this 
pꝛeſent Parliament, that, & c. And ſoit was, being but by the Bing and the | 
Lords. | ö 

It is to be knolon, that of Ancient time, when any Acts of Parliament were 

made to the end the ſame miaht be publiſhed, and underſtod, eſpecially befoꝛe 
the uſe of P2irting came into England, the Acts of Parliament were in- 
groſſed into archment and bundled up together with a Wait in th: Linas 
Name, under the gzeat Seal to the Sherick oi every County, ſometime in La⸗ 
tine, and ſometime in French, to command the Sheri to p2oclaime the 
ſaid Statutes within his Bayliwicke, as well within Liberties as without, 
And this was the courſe of Parliamentary p2oceedinge, - befoze Pꝛinting 
came in uſe in England, and pet it continued after we had the Þ:int, till the 
Reign of H, 7. = 

Now at the Parliament holden in 5 R. 2. John Braibrooke, Biſhop of 
London being Lo2d:Chancello2 of England, cauſed the ſaid D2vinance of the 
Bing and Lo2ds to be inſerted into the Parliamentary ' UW it of jI 2oclama- 
tion tobe P2oclatmed amongſt the Acts of Parliament, which TU 2it J have 
ſcen,the purcloſe of which Wzit, after the Kecital of the Acs directed to the 
Sheriff of N. in theſe Moꝛds. Nos volentes dictas Concordias, fine Or- 
dinationes in omnibus er ſingulis ſuis Articulis inviolabiliter obſetvari, 
tibi præcipimus quod prædictas Concordias fine Ordinariones in Locis in- 
fra balivam tuam, ubi melius expedire volueris, ram infra Libertates, quam 
Extra, publice proclamari et teneri facias juxta formam prænotatam. Teſte 
Rege apud Weſtm. 26 Maii Anno Regni Regis, R. 2. 5. 

But tn the Parliamentary P2oclamation of the Acts pa led in Annd, 6 R. 
2. the ſaid Act of 6 R. 2. whereiy the laid ſuppoſed Act of 5 R. 2. was der la⸗ 
red to be void, is omitted, and afterwards the ſaid ſuppoſed Act of 5 R. 2, was 
continuallv ꝛinted, and the ſaid Act of 6 R. 2. hath by the Pꝛelates been e⸗ 
ven from time to time kept from the P2int. 

Certain Men called Lollards were indicted foꝛ Hereſie upon the laid St a- 
tute of 2 H. 4. foꝛ theſe Opinions, Viz. Quod non eſt Meritorium ad Sanctum 
Thomam nec ad Sanctam Mariam de Walſingham peregrinari. 2. Nec Imagines 
Crucifixi & aliorum Sanctorum adorare. 3. Nulli Sacerdoti Confiteri niſi 
ſoli Deo, & c. MNhich Opinions were ſo farre from Yereſie, as the makers ok 
the Statute of 1 Eliz. had gꝛeat cauſe to limit, what Yereſie was, | 


— — — — — 
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the caſe of Langdale in this very Term, in a PÞ2ohibition to the hiag 
—— two points were moved; The one, if a Femt⸗tovert may 
ſue fo2 Alimony befeze the high Commiſſioners, The other, if the Court 

of Common Pleas may g2ant a Prohibition, when no lea is pendent in 
the Common Pleas : As in this caſe no Plea can there depend betwirt 
Husband and Uhife. And foꝛalmuch as this concernes the Juriſdiction o? * 
the Court, this was firſt of all debated, divers obzections were made againſt 


prohibition. 


it. | | | 
1. That this Court hath net Juriſdiction to hold Plea without an — ; 
rignan : 


* _ 
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riginall, unleſſe it be by p2iviledge of an Attoꝛney, Dicer, oz Clark ofthe 
Couit, unleſſe that it be in an eſpecrall caſe, viz. when there is an Action 
there depending foz the ſame cauſe ; then it was agzed that a j22o0hibi- 
tion ſtall be awarded out of the Common Pleas, in reſpect that the 
Court hath an action there depending koz the lame cauſe, and ſobeing 
pollelled of the cauſe, it gave the Court Juriſdictim to award P2ohibition 
out of the ſame Court: And fo2 that the. P2ohibition ought to recite , 
Quod cum tale placitum pendet, & c. and the Defendant Pendente placito 
prædicto, hath pirſued in Court Chriftian : And with this accoꝛds, F. N. B. 43. 
g. where it is laid, that it a man be ſued in the Common Pleas foꝛ a Treſ- 
pals, if th: Plaintiff alſo ſue in Court Chriſtian fo2 the ſame cauſe, the De- 
fendant may ſhew this in the Common Pleas, and ſhall have a P2chibition 
then directed to the Judges: And ſo alwapes when the matter is pendent in 
the Common Please, if ſuit be foꝛ the ſame cauſe in Court Chriſtian, he ſhall 
have a P2ohibition : But a man ſhall have a P2ohibition out of the Chan- 
cery, 82 Rings Bench upon his ſurmiſe, ſurmiſing that he is ſued in Court 
Chriſtian foꝛ a Tempozall cauſe « And 2 Ed.. t 1. 6. was tited, where it is 
held that Ne admittas, which is a P2ohibition, doth net Ive unleſſe that the 
Quare impedit be pendent, 

But it was anſwered and reſolved by Coke chief Juſtice, Warberton, 
Daniel, and Foſter, Juſtices, that the Common Pleas may award a P20- 
hibition, although that no Suit be there pendent, foz this, that the Com⸗ 
mon Pleas is the p2incipall Court of common Law fo2 common Pleas : 
Foz it belongs to the Juriſdiction of the common Pleas to determine allcom- 
mon Pleas. | | 

Communia placita non ſequantur Curiam noſtram, as it is enacted 
by Magna Charta, which hath thirty two times been confirmed by cther acts 
of Parliament: Then if the Eccleſtaſficall Judges incroach- upon the 
Juriſdiction of the common Pleas to hold Plea of any thing againf the 
common Law of the Land, oꝛ of any thing triable by the Law, there the \D2in- 
cipal Court of common Law ſhall gꝛant a P2ohibition, and that without Dzi- 
ginall Weait,fo2 divers cauſes. h 

1. Foz that no Pꝛiginall Mit of P2ohibition which iſſues out of the 
Chancerv is rcto2nable either into the Kings Bench oꝛ common Pleas but is 
directed to Judge, oꝛ party, oꝛ both, and is not retoꝛnable at all: But it appears 
in the Reaiſfter, that if the Prohibition be contemned, then the Chancelloz 
may award an Attachment to puniſh this contempt, returnable either in the 
common Pleas. oꝛ in the Kings Bench: But an Attachment in luch cale is 
but as a Judiciall UW zit; And this appears by the Regiſter, fol, 3 3. And if the 
Attachment in ſuch caſe be rete2nable into the common Pleas, & c. the 
Plaintick in the Declaration ſhall make mention of an Oꝛiginal Wit in th; 
Chancery,and of the contempt, 8c, 

2. There was a2eat reaſon that no Dziginall Mit of 1I20hibition 
ſhall be returnable, fo2 the common Law was a Y20hibition in it ſelfe, 

and he who did incroach upon the Juriſdiction of it incurred a contemyt : 
And with this agzees our Boks, as 9 H. 6. 56, in Attachment upon a Þ 20- 


ws hhibition in the common Pleas, befoze William Babington then chief Justice 
— f of the Pench, concerning a Suit in Court Chriſtian of tythes of gꝛols Trees: 
art | And there Fulchorp the Serjeant tok exception to the Count, fo2 this, that 
wet | the Ylaintif in his Count dtd not declare upon any Statute, noꝛ that anv 
hs % ; P2ohibition, Scil, Oꝛiainal Mit, was directed unto him: And there it is held 
| . that the Statute of 45 Edward 3. and the common Law alſo was a P2ohibi- 
, tion in it lelfe : And thus the Rule of the Boke, 19 H.6.54, P2ohibition, 
= | foz this, that one had ſued in a Conrt Baron againſt the common Law; 


1all | And 


Prohibition. 0 


And there Aſcue ſaio, the Dtatute is a P2ohibition in it ſelfe, fo is it held 


in 8 R. 2. Title Attachment ſur Prohibition, 15. Jote by Clopton in the 
common Pleas, who then was a Serjeant, that ii a Plea be held in 
Court Chriſtian, which belongs to the Court of the Ring, without any 
P2chibition in facto, the Plaintiff ſhall have an Atttachment upon a jP20- 
hibition, fo2 this, that the Law is a P2ohibition in it ſelf, fo2 by the Law 
they aught to hol; no Plea, but that which doth belong to their {uriſuicion, 
Quod fuit conceſſum, &c. Regiſter 77, Eſtrepment. Præcipimus quod in- 
hibeas, & c. Fit z. N. B. 2 59. Regiſter 112. Superſedeas to a Court Baron, ſoꝛz 
holding Plea V1 & armis, foz above fo2ty ſhillings: And F. N. B. a Tait of 
Conſultation is as much an D2iginall as a Pæobibit ion, pet the Common 
Pleas hath g2anted infinite Conſultations, ergo Prohibitions, Qui habet 
juriſdictionem abſolvendi, habet juriſdictionem ligandi : And one Wiit is 
as Driginalas the other | 
Poste, there are ſeverall Writs of Expzeſſy P2ob:bitions, Scil. Drohibiti- 
ons with this woꝛd Prohibemus vobis, and Letters in nature of j>2ohibitios, 
as Superſedeas, by which it is commanted, Quod ſuperſed. in placito præ- 
dicto. And Injunction is a P2ohibition, alſoin its nature, foꝛ the woꝛds are 
an Injunction to the party, not to the Judge; and a Superſedeas is to an Difi- 
cer 02 Judge, rot to the party. | 

Expꝛels Prohibitions are in two manners, the one founded upon a Dugge- 
ion, the other upon Recozd ; upon Suggeſtion where no Olca is pendent, 
but the Suggeſtion is the Foundation, foꝛ it is not ſo when a j-lea is pen⸗ 
dent; upon reco2d when a Plea is pendent, P2chibitions founded upon Ke⸗ 
co2d as, Ne admittas, &c, ought to recite the Plea pendent, foz all thoſe 
which are founded upon Reco2d ought ta recite a plea pendent, So a 
Writ to the Wichop to admit a Clarke, is a Judiciall Latitat, as Dyer 
defends it: And as to the Boke of 2 Edw. 4. it is well agzæc, that 
this doth not lye in the Common Pleas, unleſſe a Quare impedit be de⸗ 


pending, fo2 this ouxht to recite a TUzit to be depending; and it 


ſhould be againſt reaſon to reſtraine any to pzeſent, oz to make TWaſte 
by Eftrepment, unleſſe that a TUrit be pendent : And as to the Dpini- 
ou of Fit zherbert, it was afirmed foz god Law, fo2 every one agꝛœs it, 
that if a Plea be pendent in the Common Pleas, then a Prohibition 
there lyes, and the pemency 92 net pendency of a plea is not materiall foꝛ di- 
vers cauſes, 

1, The pentency of a Plea may give a pꝛiviledge tothe party, but no Ju- 
riſdiction to the Court in collaterall Suit: And there is a diverſity betwixt 
priviledge to the party,and Juriſdiction of Court,fo2 a Plea pendent may give 
pꝛiviledge to the party, Eundo, redeundo & morando, but Toth not give Ju- 


rildiction to the Court to hold Plea by Bill by collaterall Suit againſt any 


ether, as an Officer, ttoꝛnep o2 Clerk map. 

2. The Pechibition in ſuch a caſe where Plea is pendent is no pꝛoce de 
Judicial upon the Necoꝛd, foꝛ it is a collateral Suit. 

3. If the common Pleas, which is the p2oper Ceurt foꝛ common Dl as, 
cannct gꝛant a P2chibition without a Plea pendent ; certainely the Pings 
Wench, which holds Elca of common Vleas, by ſecondary meane#, cannot do 
it: Ind lo the Arch-biſhop of Canterbury in his Articles concerning 1) 29hi- 
bitiong, holds, that neither the one Court noꝛ the otber mav g2ant Drohibiti⸗ 
ons in ſuch a caſe: But inalmuch as the common Law is inſtead ofen Origi 
nal, as hath been ſai>,both Courts mav gꝛant it. 

4. Infthite V'refidents may be ſhewn of Prohibitions out of the Tom mon 
Vleae, . without recitall of any plea pendent, as is anzeed on the ether yart . 
Ind true it ie, that it ought not to be. ſc, if the Cont hath not Jnciſtictio1 
| t 
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to gꝛant any without plea pendent. Cverp petty Clerk of the Common 


Law ſhall have by his p2iviledge a p2ohibition without plea pendent: 2 
fortiori, the common Law it ſelfe may pꝛohibite any one, who againſt 
the common Law ſhall incroach upon its Juriſdiction, and enquire of 
things done againſt the Juriſdiction of the Court, Plea pendent is cauſe of 
pꝛiviledge and not of Juriſdiction, 4 Ed. 4. 37;37 H. S. 4. Action o2 info2zmati- 
on upon the Statute of 2 H. 5. cap. 5. is but an infoꝛmation to the Court of 
wꝛong done to the common Law, foz this, that no D2iginall Wit lyes, as 
upon penall Law, upon Mal um prohibitum, this is Malumin ſe, de quo Cu- 
ria intelligi & informari voluit. | | 

5. A P2elident is in 22 Ed.4. where a P2ohibition was g2anted out of the 
Common Pleae, foz that the PlaintifX might have a Wait of falſe Judg- 
ment at the Common Law : The Recozd it ſelfe agzees with the Re- 
port, Jer 

6. Officers and Clerks, as well in the Common Pleas, as in the 
Exchequer, and Farmers of the King in the Crchequer, may have by pꝛi⸗ 
vile dge ol Court a P2ohibition without Dziginall ; a fortiori, the Law 
it ſelf ſhall have g2eater pꝛiviledge then an Officer oz Clerke, and certain- 
ly to enfozce the party to bzing an action, will be a meanes to multiply 
Suits to no end, fo2 the Law it ſelf in 4 Ed. 4. fol. 37, if any man upon the 
Statute of 2 H. 5. fo2 not delivering of a Libell, be bzought into the Come 
mon Pleas ; And if he cannot have a Pzohibition without ſuch Suit 
this ſhall be a cauſe,as hath been ſaid,to multiply Suits, and is againſt the 
publick Weale : Foz he will being his action upon the Statute befoze 
that he will be depꝛi ved of his P2ohibition, and by that he gives himlſelfe 
cauſe of P2ohibition ;. every P2ohibition is as well at the Suit of the King 
as of th: party, as is held in 28 Ed. 3. 97. falſe Latine ſhall not abate, noz 
excommunication-in the plaint is no plea : Foz this is the Suit of the Ring, 
as well foꝛ his Juriſdiction as fo2 the party, who by Law may chooſe his 
— 5 Ed. 3. title Corrody 4. The Hing may ſue fo2 this contempt where 

e pleaſeth. | . 

?ote, that although the D2iginall cauſe was in the Kings Bench foz 
Co2rody, Excommunication is no plea in diſability of the Plaintiff, becauſe 
it is the Suit of the King fo2 contempt to his Law, vide 21 H.7.7 1. Kelway 
6. in. quare non admiſit. 4 Ed.4.37,fo2 not delivery of a Libell in the Com- 
mon Pleas, and then he ſhall have a P2ohibition by all the Juſtices : So 
upon the Statute of 2 Ed. 6. cap. 13, fo2 ſuing foꝛ Tythes where there is a 
p2eſcription, & c. And this ſhall be to introduce multiplication of Suits, 
when himlſelfe gives cauſe of P2ohibition, 3 8 H. 6. 14, 22 Ed. 4. 20.13 Ed, 
3. title Prohibition. 11. after a Judgment in the Common Pleas , after 
which the Patrone ſues the Recoverer in Chancery, ſurmiſing equity, At- 
tachment upon a P2ohibition out of the Common Pleas, vet no Plea pen- 
dent, 

Note, the Repozter repoztcth this Attachment to iſſue out ofthe Common 
Pleas,fo2 the Chancelloꝛ would not P2ohibite him, 

32 H,6, 34, An Attoꝛnep in the Palace aſſaulted and menaced, the 
Court ſhall take a Bill and enquire of it, 4 Ed. 4.36, 37. there a P2ohibi- 
— without view of Libell, fo2 this, that action was pendent, Statham Prohi- 

it ion 3, 

Prohibition ſuper Articulos, title Prohibition plea 5. gives a P2ohibition 
befo2e, ſcil. Coram Juſticiariis noſtris apud V Veſt. vide F. N. B. fol. 69. b. in 
a Wait.of Pone, Regiſter indic.coram Judiciariis noſtris apud VVeſt. is the 
common Pleas. F. N. B. 64. d. 38 Ed. 3.14. Statute 2. Ed. 6. cap. 13. ſuthj 
Courts gꝛant P2ohibition who have uſed to g2ant them: Hales caſe in 
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Mich. 6. Jac: 


Ich.6. Jac, Rot. 639, Robert Bancks Gent, bꝛought an Action upon the 

Statute of VVinton 13 Ed, 1. againft th: Inhabitants of the hundzed #- 
M Burnham, in the County of Bucks, and counted, that certain Pildoers to 
the Plaintiff unknown, at Hircham in the County afoꝛeſaid, which Town 
is in the Pundzed of Burnham, the 22 Novemb. An. Regni Regis Jacobi. 5. 
aſſaulted the Plaintick, and robbed him of 25 1, 38. 2d. ob. and that the 
Plaintiff immediately after the Robbery, ſcil. the 22. of November at Jop- |; 


low and Manlow, in the County afozeſaivd, which were Towns next the 
ſaid Town of Hircham, within the ſaid hundzed, made Hue and Cry of the 
laid Robbery, and gave notice of the ſaid Robbery.to the Inhabitants of the 
ſaid Townes of Joplow and Manlow, and after the ſatd Achberp, and 
within twenty dayes befoze the purchaſe of the zit, ſcil. 19. day of Febru- 
ary, Anno. 5. at Dorney in the County afozeſaid, the PlainttT befozen Si: 
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William Gerrard Knight, then Juſtice of peace within the ſame County , | 
an Jnhabitant next to the ſaid Hundzed, being examined upon his Oath, 
acco2ding to the Statute of 27 Eliz, the PlaintiT upan his Path ſaid, That 
he did net know the parties who did rob him, noz any of them: And ſince *' 


the ſaid Uobbery are fozty dayes paſt, and the Jnhabitants ofthe ſaid hun⸗ 
d2ed of Burnham, have net made amends of the laid Robbery to the Plain- . 


tik, noꝛ the body of the Felons and Miſdoers afoꝛeſaid, no2 any of them 
have taken, no2 anſwered thetr bodies, noꝛ the bodies of any of them, but 
haue ſuffered the Felons ta cſcape, to which the Defendants plead ( not 
guilty ) and a Venire facias was awarded ta the Sheriff, De vicefleto of the 
Hundꝛed of Stoke, which is the hundꝛed next adjacent ts the ſaid Pundzed 
of Burnham: And the Jury gave a ſpeciall Uerdict, they found that the 
PtaintiF was robbed, and that he made Yue and Cry in manner and 
foꝛm, as he hath counted, and found over, that the Plaintif was ſwozn be⸗ 
koꝛe the ſaid Sir VVilliam Gerrard, then being a Juſtice of Peace within 
the ſame County, and an inhabitant next unto the Vundzed of Burnham, 
and faid upon his Dath in theſe Englich woꝛds, Thar he, on Thurſday be- 
ing the two and twentieth day of Novemb, 1608. riding under Pitcham 
Wood, in the Pariſh of Vitcham, within the hundred of Burnham, was 
rhen and there ſer upon by two Horſe-men, which then, nor at this preſent 
he did, nor doth know, and by them robbed and ſpoyled of the juſt dumme 
of'251. 38. 2Þ, ob, not without great danger of his life: But whether 
the ſaid Oath fo taken, is true, acco2ding ta the fozme and effect of the ſaid 
- ct of 1 and actoꝛding to the Count, the Juroꝛs p2ay the direction of 
e Court, 


Mich, 
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Mich, 6. Jac, 


Nan action of Treſpaſs bꝛou ht byMouſe, fo2 a Casket, and a hundzed and z. FE 
thirteen pound, taken and carried awa;; the cale was, The Ferry-man of — * 
Gꝛareſend took forty ſeven Paſſengers into his Barge, ro paſs to Lon on, 
and aut was one of them, and the Barge being upon the water, a great 
Tempefi hapned, anda lirong wind, ſo that the Barge and all the Pallen- 


the gers were in danger to be Drowned, if a Hogſhead of V Vine and other pon- 
"ed derous things were not caſt out, for the ſafeguard of the Lives of the Men: It 
; to was reſolved Per iotam Curram, that in a caſe of neceſſity, for the ſaving 
vn of the lives of the Paſſengers, it was lawfull to the Defendant being a Paſ- 
ſenger to caſt the Casket of the Plaintiff our of rhe Barge, with the other 
things in it, for Quod quis cb. utelamt corporis ſai fecerit,jnre 79 viderury 
= which the Defendant pleads all this ſpeciall matter; And the Plaintiff 
bo 5 replyes, De inj ur ia ſua propria abſque tali cauſa: And the firſt day of this Term, 
be this Iſſue was tryed, and it was proved directly, that if the things had not 
he been caſt our of the Barge,thePaſſengers had been drowned;and that Zewand: 
nd ” caxſa,they were e jeaed, ſome by one Paſſenger and ſome by another; and 
u. upon this the Plaintiff was non- ſuit. | | 
b It was alſo reſolved, that although the Ferry- man ſur · charge the 
0 a Barge, yet for ſafety of the lives of Paſſengers in ſuch a time and accidenr of 5 
5 neceſſit y, it is lawfull for any Paſſepger to Caſt the things out of the Barge: 
> | And the Owners ſhall have their remedy upon the ſur- charge againſt the 
at — 888 
ce Ferry- man, for the fault was in him upon the fut charge: but if no ſur- charge 
was, but the danger accrued only by the act of God; as by Tempeſt, no de- 


fluult being in the Ferry-man, every one ought to beate his loſſe for ſafe- 
f guard of the life of a n, for Intereſt ReipuBlice quod homines conſerventur, 


1 8 Ed. 4. 23. Bull, &c. 12 H. 8. 15. 28 Þ. 8, Dyer. 3 6. plucking down of a 
t Houſe, in time of fire, c. And this Pro bono publico, & conſervatio vite homi- 
2 nis eſt bonum publicum. So if a Tempeſt ariſe in the Sea, Let andæ navis cauſa, 
- and for ſalvation of the lives of men, it may be lawfull for Paſſengers to caſt 
'£ over the merchandizes, tc. : Wee 34 
d * | 3 5 1 5 
n Mich. 5. Jac. 
8 5 Prohibitions del Roy. 
N 3s Na te, upon Sunday the tenth of November * in this ſame Ter me, the 
8 Bing, upon complaint made to him by Bancroft Arch-biſhop of Can- 
tio rerbury, concerning P2ohibitions, the King was infozmed, that when 
2 # Muneſtion was made of what matters the Eccleſtaſtitall Judges have Cog⸗ 
Cj nijzanee;- either upon the Expoſition of the Statutes concerning Tyths , 
dn anp othet thing Ercleſtaſticall, 02 upon the Statute 1 Eliz, concerning 
f © the high Commiſſion, oꝛ in any other caſe in which there is not expꝛelle 
= Avthozity-in Law, the King himfelfe may decide it in his Royall perſon ; 
2 and that the Judges are but the Delegates of the King, and that the King 
map take what cauſes he ſhall pleaſe fo determine, from the determina⸗ 


tion of the Judges, and may determine them himlelfe. And the Arch- 
biſhop ſaid, - that this was cleer in Divinity, that ſuch Aathozity belongs 
tothe Bing by the Mod of God in the Scripture. To which it was anſwercd 
by mt, in the pꝛeſent , and with the cleer conſent of all the Juſtices of 


England and Barons of the Exchequer, that the Ming in his own — 
; cann9 


7 rs te 
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cannot adjudge any caſe, either criminall, as Treaſon, Felony, & c. oꝛ be⸗ 
twixt party and party, concerning his Inheritance, Chattels, o: Gods, 
8c, but this ought to be defermined and adjudged in ſome Court of Ju- 
ſtice, accozding to the Law and Cuſtome of England, and alwapes Judge- 
ments are given, Ideo conſideratum eſt per Curiam, ſo that the Court 
gives the Judgement: And the King hath his Court, viz, in the upper 
Pouſe of Parliament, in which he with his Lo2ds is the lupꝛeame Judge 
over all other Judges; Foz if Erroz be in the CommonPleas, that may be 
reverſed in the Kings Bench: And if the Court of Kings Bench etre, 
that may be reverſed in the upper houſe of holly wi by the King , with 


the aſſent of the Lo2ds Spirituall and Tempozall ; without the Commons: 
And in this reſpect the King is called the Chief Juſtice, 20 H. 7. 7, a, by 
2R.3.9.213 Brudnell ; And it appears in our Boks, that the King may fit in the Star⸗ 
H.7, 8. chamber, but this was to conſult with the Juſtices, upon certain Nueſtt- 
ons p2opoſed to them, and not in Judicio; So in the Rings Bench he may 
ſit, but the Court gives the Judgment : And it is commonly ſaid in our 
Boks, that the King is alwayes pzeſent in Court in the Judgement of 
Law ; and upon this he cannot be non-ſuit : But the Judgements are al- 
wapes given Per Curiam; and the Judges are ſwozn to execute Juſtice ac- 
toꝛding to Law and cuſtome of Ser And it appeares by the Act of 
1 ym of 2 Ed. 3. cap. 9. 2 Ed, 3. cap, 1. That neither by the gꝛeat 
ale, no2 by the little Seale, Juſtice ſhall be delayed ; ergo, the King can- 
not take any cauſe out of any of his Courts, and give Judgment upon it 
himſelfe, but in his owne cauſe he may ſtap it, as if doth appeare, 11 H.4,8, 
And the Judges infozmed the King, that no King after the conqueſt aſſu- 
med tohimlelfe to give any Judgment in any cauſe whatſoever, which con- 
cerned the adminiſtration of Juſtice within this Realme, but theſe were 
ſolely determined in the Courts of Juſtice : And the King canndt arreſt 
anp man, as the Bonk is in 1 H. 7. 4. foz the party cannot have remedy a- 
gainſt the King, ſo if the King give any Judgment, what remedy can the 
party have, vide 39 Ed. 3, 14. One who had a Judgment reverſed befoze the 
Councill of State: it was held utterly void, foz2 that it was not a place 
where Judgment map be reverſed, vide 1 H. 77 4. Huſſey chief Juſtice, who 
was Attoꝛney to Ed. 4. repoꝛts, that Sir John Markham chief Juſfice ſaid 
to King Edw. 4. That the Ring cannot arreſt a man foꝛ ſuſpition of Trea⸗ 
ſon oz Felony, as other of his Leiges map; fo2 that if it be a w2ong to the 
party gꝛie ved, he can have no remedy : And it was azeatly marvelled that 
the Arch-biſhop durſt infozme the King, that ſuch abſolute power and au- 
tho2itv as is afoꝛeſaid, belonged to the King by the TUo2d of God, vide 4. H. 
4. cap. 22, which being tranſlated into Latine, the effec is,Judicia in Curia 
Regis reddita non annihilentur, ſed ſtet judicium in ſuo robore quouſq; per 
judicium Curiæ Regis tanquam erroneum, &c. vide VVeſt. a cap. 5. vide le Stat. 
de Marbridge. cap i. Proviſum eſt, concordatum, & conceſſum, quod tam 
ma jores quan minores juſtitiam habeant & recipiant in Curia Domini Re- 
gis, & vide le Stat. de Mag. Charta. cap. 29.25 Ed. 3. cap. 5. None map be ta- 
ken by petition o2 ſuggeſtion made to our Lo2d the Ling 92 his Councill, 
unleſs by Judgement : And 43 Ed. 3. cap. 3. no man ſhall be put to anſwer 
without pꝛeſentment befoꝛe the Juſtices, matter of Keco2d, oꝛ by dug P20- 
ceſſe, oz by Wait Dziginall, accoꝛding to the Ancient Law of the Land: 
And if any thing be done againſt it, it ſhall be void in Law and held fo2 
Crroz, vide 28 Ed, 3. cap. 3. 37 Ed. 3. cap. 18. vide 17 R. 2. ex rotulis Par- 
liamenti in Turri act Io. A controverfie of Land between parties was heard 
by the Ring, and ſentence given, which was repealed, fo2 this, that it did 
belong to the common Law : Then the Bing ſai, that he thought the 
Law 


17 H.6. 14. 39 
Ed. 3. 14. 
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Law was founded upon reaſon , and tha: he and others had reaſon, as well 
as the Judges : To which it was anſwered by me , that true it was, that 
God had endowed his Pajaſty with excellent Science and azeat endow- 
ments of nature, but his Pajefty was not learned in the Lawes of his Kealm 
of England, and cauſes which concerne the life, o2 inheritance; o2 goods, 02 
foztunes of his Subjects; they are net to be decided by naturall reaſon, but 
by the artiſteiall reaſon and judgment of Law, which Law is an ad which 
requires long ſtudy and experience , befozg that a man can attain tothe 
cognizance of it ; And that the Law was the golden met-wand and meaſure 
to try the Cauſes of the Subjects ; and which p2otected his Pajeſty in ſafety 
and peace: With which the King was g2eatly offended, and ſaid, that 
then he ſhould be under the Law, which was Treaſon to affirm , as he ſaid : 
To which I ſaid. that Bracton ſaith, Quod Rex non debet efſe ſub homine, 
ſed ſub Deo & Lege. 


1 


n 
w * 


Mich. 8. Iac. Regis. 


N this Term, in the caſe oł one Roberts, a P2ohibition had been g2anted oourt Ecele- 
in a caſe of ſubſtraction of Tythes, upon ſurmiſe that the Plantif being 6afticall, 
Defendant in the Spirituall Court, had but one Witneſſe in that Court ts Prohibirjon. 


p20ve his Demiſe ; to which that Court faid, that Singularis teſtis is not 
allowable: And upon conſideration and ſight of a P2ohibition gzantedupon the 
ſame cauſe in Hill. 3 Eliz. in banco Regis, it was refolved by Coke chief 


Juſtice, Er totam Curiam in communi banco, that conſultation ſhould be 


g2anted, and that fo2 divers cauſes, 

1. It appears by the Regiſter fol, 5. that it is put fo2 a rule, Quod non eſt 
conſonum ration, quod cognit io acceſſorij in Curia Chriſtianitatis impedi- 
atur, ubi cognitio cauſæ principalis ad forum Eccleſiaſticum noſcitur perti- 
nere: And with this agzees 1 R. 3. 4. 

2. If ſuch a Surmile ſhall be allowed, then in everp caſe foz meer de⸗ 
lay ſuch a Surmile may be made; fo2 he who was Plaintiff in the Spirituali 
Court cannot deny, that where it is ſurmiſed that he hath one Mit neſſe, 
that he hath two, oz moze, fo2 then he affirms matter againſt him- 
ſelf : And when the Spirituall Court hath Juriſdiction of the p2incipal 
Cauſe, they determine the acceſſozy. But it was objected , that if A. 
claiminga Leaſe by B. of a Rectozy, Libels foz ſubſfraction of Tythes, and 
the Defendant pleads a fozmer Leaſe made by B. and C. and the Defen- 
dant hath but one UWitneſſe in the caſe to p2ove the fo2mer Leaſe , if no 
P2ohibition ſhall ve g2anted . the Defewdant ſhall be charged: And if C. 
ſue him upon the Statute of 2 Ed. 6. at the Common Law, the teftmony 
of one only, will there be ſufficient, and ſo he ſhall be twice charged: To 
Which it was anſwered, that fir the fault was the Defendant's, that hz. 
would not ſet foꝛth his Tvthes, and then he ſhall be charged whoſoever 
takes them: But in ſuch a caſe , thoſe of the Eccleſiaſticall Court will up⸗ 
pon one god Witneſſe, and any concurrent vehement pzeſumption, as poſ- 
ſeſſion. oꝛ the like, allow of ſuch a p2oof : And the teffimony of Witneſſe 
in our Law is ns concluſive evidence, but ought to be left tothe conſcience 
of the Jury, and lo the validity v2 invalidity of p2oof of matters of Fair ſhall 
be leſt to them; but if a queſtion of the Common Law ariſe from the par- 
ty upon the conſtruction of a Statute, o2 the like, and thoſe of the Eccle⸗ 
fiaſticall Court will take upon _ to judge of it againſt the rule of _ , 

ere 
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there upon ſpeciall lurmiſe of it; and upon the ſhewiag of the anſwer o: 
other pleadings of the parties, by whi:h it appears to the Court , that ſuch 
ſurmiſe is a'goodg2ound , Aa Þ25chibition lies: fo2 matter in Law, ariſing 
upon Eſtates oꝛ Intereſts done by the Common Law and c onſtruction of Sta- 
tutes, ousht to be determined accoꝛ ing to the rules of Common Law , Er 
non deber trahi ad aliud examen. 

And Coke chief Juſtice cited a notable Judgment, Paſch. 35. Eliz, 
in banke le Roy, Fuller broucht a Prohibition againſt Clements and 
Wiſkard ; and Fuller counted that he himſelf was Owner of the Keanzy of 
Longham in the County of Norfolk, and libelled againſt Clements one of 
the Wefendants, befoze the Dificiall of the Biſhop of Norwich, fo2 ſubſtra- 
ion of Tvthes, ſcil. of Wiheat, & c. pendent which Suit, the ſaid Wiskard, 
intervening Pro intereſſe ſuo, made theſe Allegations againſt the ſaid Ful- 
ler. 

1. That the ſaid Rectozy was imp2opziate to the Monaſtery of VVend- 

ling, and by the diſſelution of the laid Ponaſterp, came to the hands of H. 8. 
ano did convey it by Pealn dilcent to Queen Eliz. who by her Letters Pat⸗ 
ents of concealment a2anted it to Min, and Hall, who enſeofed Bozome, tho 
did let it to Wiskard (02 four years,and pꝛoved his 9 llegations by TCiinefſer , 
upon which in fine, ſentence was given acainſt Fuller, and eight po nnds 
ten ſhillings given to Clements fo2 coffs , and thirteen pounds ſix ſtillings 
to Wiskard ; And after Fuller did appeal to the Couit of the Arches, and there 
Fuller clamed the ſaid vectorv by reaſon that Hall was ſeiſed of it, and by his 
Deed gave and granted the ſaid Kectorp, and all Lands and Ty thes to it 
appertaining, to Sir Edward Clere, befoze the Feofment ſupyoſed tc be made 
to Bozome : And that Sir Edward Clere by his Deed did enfeoT Fuller; and 
althou; h that he offered to p2zve the delivery of the Deed of the ſaid 7 coiment 
made to Sir Edward Clere by one ſole Witnefle , the ECccleſiaſticall Court 
would net allow it, without pꝛoducing another TWitneſſe : And Fuller fur⸗ 
ther ſaio, that although he had further alledged there, that theſe were mat- 
ters determinable at the Common Law, notwithſtanding they gave fertence: 
the Defendants fo2 to have a Conſultaticn pleaded, that Fuller in the 
ſaid Court of the Arches p2oved the Delivery of the Deed afozeſaid, by Sir 
Edward Clere and Mouſe, but could net pꝛove Livery and Seiſin accoꝛding 
to the Deed: And fo2 this cauſe ſertence was given, Without that the 
Judges of the Arches would not admit the ſaid proof, unleſſe he 
pꝛoved the Deed by other Witneſſes, upon which Fuller demurred in Law; 
and it was olj->ed by the Councell of Fuller, 

1. T hat Wiskard, who is a meer ſfranger to the Suit, and who comes 
in Pro intereſſe ſuo in ſaid VReaozy, pleads matter meerly determinable at the 
Common Law, ſcil. Letters Patents, FeoFment , and Leaſe foz2 years ; 
And on the ctherpart Fuller claimes an Eſtate in the ſaid Rectory, by convey⸗ 
ance at the Common Law. And now the cueſtion in the Eccleſtaſticall Court 
being only who hath the beſt Eſtate in the ſaid Becto2y bv the Common Law 
thisought to be tryed by the Common Law, and not in the Eccle*africal 
Cemt, fo2 this is the virth-right of the Subject to have his Irheritance and 
Frec-hold tryed and determined by Common Law; fo the Civill Law diXers 
much in deciding of Inheritances. 

2. It was objected, that all matters in Law ought to be determined by 

the Judges cf the Law, and in this caſe matters of Law ariſing. ſcil, At 
a man hath a Rectory Impꝛopꝛiate, Which conſiſts in Glebe and Ty thee, 

and by his Dced gives and g2ants the ſaid Rectorr, and all Lands and 
Tythes any way belonging £2 appertaining to it, to ancther and his heirs, 

and 
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anc no A werie ts made in this ae, ui the Cy thes wall paſſe, 62 no, foꝛ that 
Tythes map palle without any Livery: This queſtion is net fit to be determi⸗ 
ned by the Eccleſiaſticall Judges, but by the Judges of the Common Law, 
Quod quiſque novit, in hoc ſe exerceat. | 

3, It was objected, that V Viskard was a meer ſtranger to the Suit, and all 


His allegation is tempozall, and foz that it is a ſtronger caſe to maintain a 


Paohibition, fo2 aſmuch as betwirt him and Fuller ncthing is in queſtion, 
but to whom the Inheritance of the Kecozy belongs; But Clements, who is 
ſued foꝛ ſubſtraction of Z vthee, hath o2eater celou2 in his defence, being law- 
fully ſued in the Eccleſtaſticall Court, than foꝛ Wiskard, who is no party to 
the Suit foꝛ any Cccleſiaſticall cauſe, but all his Allegation, as hath been ſaid, 
is tempoꝛal. | 

4. It was objected, that Fuller had hut one UWitneſſe to p2ove the delivery 
of the Deed ; and in the Cccleſiaſticall Law, Unus reſtis, eſt nullus teſtis: 
Fozall which cauſes it was p2ayed that the P2chibition may ſtand, and that 
no conſultation map be g2anted. 

To which it was anſwered and reſoived by Sir Chriſtopher Wray cheif 
Juſtice, and Per totam Curiam, 

1. That to the firſt L bjection, fo2 that the D2iginall belongs to the Ec⸗ 
clefiaſticall Court, the determination of all that which depends upon it 
belongs to the Judges of the lame Court, although that the matter be try- 
able by the common Law: but where the Dziginall matter belongs to 
th: Common Law, and there commenced, and iſſue be taken upon matter 
trvable by the Cccleſiaſtical Law, there the Judges of our Law Hall 
weite to the Judges of the Cccleſiaſticall Court to try it, and to certifie : 
and the reaſon of this diverſity is, that our Judges having authozity to 
weite and command them by the Kings TW2zit ta certiſte them, but they 
cannot wꝛite to the Indges of our Law to try any thing, and to cerftifie 
them, fo2 they have no ſuch authozity to command by Wzit , but to obey 
the Waits of the Ring: As in any action Anceſtrall , if Barſtardy be 
pleaded in the Demandant, and upon this iſſue is joyned , this ſhall be 
tryed by the Bishop, and his certificate ſhall bind: ſo in a Quare impedit, if 
ilue be taken, whether a Clerk, which was preſented was able, o2 not able, 
this ſhall be tryed by examination of a Clerk, and certifted by the Biſhop: 
but although that ſuch iſſues are in their nature tryable by the Cccleſtaſt i⸗ 
call Law, yet if the caſe was ſuch, that the Cccleſiaſticall Court could 
net try it. then (to the end that Juſfice ſhall not be wanting) ſuch Eccle⸗ 
ſiaſticall matter ſhall be tryed by the Common Law, as 4 Ed. 3. 26. if 
the P2eſentee be dead, if he was able, oz not able, ſhall be tryed Per paijs;foz 
the Biſhop tannot try it: But againſt this was objected the Stat te de 
Articulis Cleri cap, 13. by which it is pꝛovided, Quod. de idoneitate Perſo- 
nx perſonatæ ad beneficium Eccleſiaſticum, pertinear examinatio ad J udi- 
cem Eccleſiaſticum: upon which it was concluded, that the trpall De ido- 
neitate perſonæ, in all caſes belongs to Court Chriſtian, To which it was 
anſwered and refolved , that true it is, that the tryall of ability belongs to 
them; but the Statute explains it in what manner it ſhall be made, fo2 
the Statute ſaith, Pertinet examinatio ad J udicem Eccleſiaſticum, ſa that 
this tryall ought to be by examination of the party, and this cannot be 
when the P2eſentee is dead: And although he be not party to the Wai, 
pet he may be examined ; And with this ag2:es 39 Ed. 3. 2, The Carl of A- 
rundel's caſe, and 4 Ed. 3. 25. 16 Eliz, Dyer 327. So if Baſtardy be alle dged 
in one who is not party to th: UWz2it , there, fo2 this, that the Certificate 
binds fo2 ever, it ſhould be againſt Law and reaſon that he ſhould not be 
party tothe Certificate ; fo2 this cauſe in ſach caſe it ſhall bz tryed Per 

PalJs, 
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paijs, and if any difficulty arifeth upon it, the Judges of our Law ule to 
conſult with the Judges Eccleſiaſtical : and with this accozds 4 Ed. 3. 37. 
The ſame Law of p2ofeſſion, 42 Ed. 3. 8. Do if Baſtardy be alledged in one 
whois dead, vide x7 Ed. 3.5. where Baftardy is alledged in the Tengnt 
and one who is a ſtranger tothe TUzit, ha are Difters, vide, 32 Ed, 3. 
tryall 59. where the Tenent alledgeth Baſtardy in himſelf, and the De- 
mandant dath aver him Mulier, vide 29 Afi, pl: 14. 6 Eliz: Dy: 226,228, 
If the Ilſue be Quod vacavit per reſignat ionem, part of which is tempo⸗ 
rall and part ſpirituall, this all be tryed Per pai js, vide 9 H. 7. Paofeſſion 
and the time of it, & c. But admillion and inffitution , although that it be 
alledged in a ſtrainger ta the Writ, vet this ſhall be tryed by the D2dinary ; 
as it appears 7 Ed, 6, 78. 6, in Dyer, foz admiſſion , Inſtitution, Ke- 
fanation, Er ſimilia, are judiciall acts, and remain in their Courts and Ke- 
gitter, upon which they gꝛound their Certificate, otherwiſe it is of Ba- 
ſtardy, Jdoneity , & c. By which it appears, that in divers caſes the Judges 
of the Common Law write to the Cccleſiaſticall Judges, commanding 
them to tertiſie fome thing put in illue; and the Judges of our Law pꝛohi⸗ 
bite the Judges Cccleſiaſtical to hold Plea of ſome things which are de⸗ 
terminable at Common Law: But the Court Cccleſiaffical hath nat 
power to wzite to our Judges, 02 tocommand them, 92 to p2chibite them 
when they hold Plea of things determinable by the-Cccleſiaſtical Judges; 
but this is erroneous, and ſhall be reverſed by Erroz. And of the cther 
ſide, if in the Eccleſiaſtical Court the Suit is foꝛ a Lvgacy , aud the Deſen- 
dant plead a Releaſe , if in the admitting oz rejecting of p2oofs concerning 
this Releaſe, which is matter determinable at Common Law, they do 
— ta the Plaintif oz Defendant , they have no remedy but by way of 
appeal, 8 

2. To the ſecond it was anſwered and reſolved, that if upon Conſul- 
tation with men learned in the Law, they give ſentence actoꝛding to Law, 
this is well done, and no P2ohibition ought ro be gzanted; but if they take 
upon them to draw the Intereſt of any man, Ad aliud examen, and to judge 
againft the Rule of Law, concerning the Inheritance oz Intereſt of any , 
there P2ohibition lies: And in the caſe at the Bar, they well reſolved the 
Law, foz by the ſaid Livery of the Charter the Tythes do not paſſe as in aroſſe, 
faz this, that the intention of the parties wag to paſſe the entire Recto2y by 
Feoffment, and net to paſſe the Tythes by the lame, and ſo to diſmember 
the Recto2y by Fractions, and that by conſtruction of Law, againf the inten- 
tion of the parties, 

3. As to the third, it was anſwered and reſolved, that by the Eccleſiaſtical 
Law, a ſtranger may come in Pro intereſſe ſuo ; And when they have juriſ- 
diction of the D2iginall cauſe of the Suit, we ought not to draw in queſtion 
their oꝛder and p2oceeding , but if they proceed inverſo ordine, o2 not 
oblerving fo2m , this ought to be redꝛeſſed by appeale: And although that the 
matter depending upon the D2iginal cauſe be determinable by the Common 
Lp pet it ſhall be determined, as it hath been ſaid, in the Ecclefgaftical 

ourt. 

4. As to the fourth cbjection , it was anſwered and reſolved , that ſuch 
a Durmilſe, that he hath but one UWitneſſe , is not ſufficient to have a ÞP20- 
hibition, ſoꝛ this, that the Eccleſiaſtical Court hath Juriſdiction of the 
Peintiple, and if fuch a Surmiſe ſhall be ſufficient, all Suits in th: Et⸗ 
cleffaſticall Court ſhall be either delayed, oꝛ quite taken away , fo2 ſach a 
Durmiſe may be made in every caſe; and the Plantif in the Cccleſiactical 
Court cannct have any good anſwer to it to have a Conſultation which an2ees 
with the reſolution in the pꝛinciple Caſe , 8c. = 

It 


High Comm _—— 


oners. 


It was reſolved, upon evidence, by Coke chief Jufice De banco, inter I, S. 
| EB who infoꝛmed upon the Statute of Gſury, and Smith, that the parties to the 
EF ſuppoſed uſurious Contract ſhall not be admittcd-Witnefſes, foꝛ this, that up- 
| on the matter they were Teſtes in propria cau ſa, and by their Dath ſtall avoid 
their Bond, & c. oz ſhall be revengeo on him who lent them the money, befoze 
they are entezced to repay it: And fo2 the moſt part they incits,and raiſe up one 


| 2 of their own Sei vants, to inloꝛme and have part of the thing recovered. 

High Commiſſioners, 1 
; 

, Trin. 8. Jacobi Regis. 

5 


Pon a Habeas Coꝛpus by Cliz, Lady Thꝛogmoꝛton, Priſoner in the 
U Fleet,the return was, the Lady Thzogmozton was committed by Geozge 
Biſhop of London and others Eccleſiaſticall Commiſſioners, under their 
hands, till further order ſhould be taken for her enlargement: And the cauſe 
t of commitment of her was, for that ſhe had done many evill offices betwixt 
1 Sir James Scudamose, and her Daughter the Lady Scudamoze, Wife of the 
: ſaid James, and to make ſeparation betwixt them, and derained her from her 
C Husband : And upon her departure after ſentence before the Commiſſioners, 
” for divers contemptuous words againſt the Court, ſaying, that ſhe neither 
| © hadLaw nor Juſtice there: And it was reſolvedxthar for detaining of the Wife, 1 
and endeavouring to make ſeparation, no Suit can be before the high Com- $ 
; miſſioners, for that it is not any enormous offence within the meaning of the 
Act. 

2. For the detaining of the Wife, there is remedy by the Common 
Law. 
3. VVichour Queſtion, for ſuch an Offence they cannot Impriſon the 


VVife. | | 
4. By the words it doth not appear, that they wereſpoken in the Court. 


Secondly, It is no Coutt of Record. for than they proceed according to the 

Civill Law, and it is like the Admiralty Court; and for this they cannot 
Impriſon, for none ſhall be committed for miſdemeanour in Court, un- 
2 leſs that the Court be of Record. 1 


3. It doth not appear by the return what Court this was, which is uncer- 

tain; And upon this, upon good conſideration ſhe was bayled. 

| But Randall and Bickins was this very Term committed by the high 

' © Commiſſioners, for that they were vehemently ſuſpected to be — 
tt. And they obtained a Habeas Coꝛpus; and were remanded for this, that the 
high Commiſſioners have power to commit for Hereſie. Qxere. 
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The Lord of Aburgavenic'sCoſe. 


17 the Parliament a Queſtion was made by the Loz2d of Northampton, 
Lozd pꝛivp Seale, in the Upper houſe of Parliament : That one 


make a Peer, Edward Nevil, the father of Edward Nevil, Lo2d of Aburgaveny, which 


&c. 


now is, in the 2, and 3. of Queen MARY, was called by Wit to Parlia- 
ment, and dyed befoze the Parliament: Jf he was a Baron, oz no, and fo 
ought to be named, was the Nueſtion. And it was reſolved by the L D RD 
Chancello2,the two chief Juſtites, chief B AK O , and divers other Ju- 
ſtices there pzeſent, that the Tirection and delivery of the Wait did not 
make a Baron o2 Noble, - untill he did come to the Parliament, and there 
ſit, actoꝛding tothe commandment of the Mit; foꝛ untill that, the TUzit did 
net take its cffect,and the woꝛds of the Mit were well penned, wht. h are,Rex 
& Regina, & c. Edwardo Nevil de Aburgaveney Chivalier, Quiade adviſa- 
mento & aſſenſu concilii noſtri pro quibuſdam arduis, & urgentibus nego- 
tiis ſtatum & defenſionem Regni noſtri Angliæ concernentibus, quoddam 
Parliamentum noſtrum apud VVeſtmonaſterium, 21. die Octobris proxi- 
mo futuro teneri ordinavimus, & ibidem vobiſcum, ac cum Prelatis, Magna. 
tibus er Proceribus di&i regni noſtri colloquium habere & tractatum: Vobis 
in fide & Ligeantia, quibus nobis tenemini, firmiter jungendo mandamus, 
quod conſiderat is dictorum negotiorum arduitate & periculis iminentibus, 
ceſſante excuſatione quac unque, dictis die & loco perſonaliter interſitis no- 
biſcum, ac cum Prælatis, Magnat ibus ac Proceribus ſupradictis, ſuper dictis 
negot ĩis tractaturis, veſtrumque conſilium impenſur. & hoc ſicut nobis, &c. 
And in the 35 H. 6. 46. and other Focks, he is called a Peer of Patlia⸗ 
ment, the which he cannat be untill he fit in Parliament, and he tannet 
be of the Parliament untill the Parliament begin: And fozaſmuch as he 
hath been made a Peere of Parliament by Mit (by which implicitly he 
is a Baron) the Wait hath not its operation and effect, untill he ſit in 
Parliament, there to conſult with the King and the other Ncbles-of the 
Kealm ; which tommand of the King by bis Superſedeas map be coun- 
termanded, oz the ſaid Edward Nevil might have ercuſed himſelfe to the 
King, oz he might have waved it, and ſubmitted himſelf to his Fine; ag 
ane who is de ſtta ined to be a Knight, 02 one learned in the Law is called 
to be a Serjeant, the Mit cannot make him a Knight, oz a Oerjtant; 
And when one is called by Wait to Parliament, the Oꝛder is, that he be 
apparrelled in his Parliament Robes, and his Wait is openly Read in 
the Upper houſe, and he is b:ought into his place by two Lozdsof Pavli- 
ament, and then he is azfudged in Law, Inter pares Regni, that is to ſay, 
Ur cum olim 'Senarores e cenſu eligebantur, fic Barones apud nos habiti 
fuerint, qui per iptegtam Baroniam terras ſuas tenebant, five 13. feoda mi- 
lit um, & tert iam partem unĩus Feodi militis, quolibet Feodo computato 
ad 201. quæ faciunt 400. marcas denarii erat valentia unins Baroniæ integræ, 
& qui terras & redditus ad hanc valentiam habuerint, ad Parliament um ſam- 
moniri ſolebant; So that by this it appeares, that every one who hath an 
entire Barony may have of right and of courſe a Wit to be ſummoned to 
Parliament, foꝛ without Wz2it none can ſit in Parliament: And with this 
agzees our 1Eoks, foz Una voce thep agꝛee, that none can ſit in Parliament 
as Peer ofthe Realm, without matter of Recozd, and if Ilſue be taken, 
then a Baron oz no Baron, Carl oz no Carl, this ſhall not be tryed 
_ ut by the Reco2d, by which it appeares, that he was a Peer of 


ament : foz without matter of Recozd he cannot be a Peer of Par- 
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liament, 35 H. 6. 46. 48 Ed. 3, 30. b. 48 Afl. pl. 6. 2 2 Aſſ. pl. 24. Regiſter , 
287. Henticus tertius poſt magnas perturbationes & enormes exactiones 
inter ipſum Regem, Simonem de monte forti, & alios Barones motas & ſuſ- de 
ceptas ſtatuit & ordinavit, quod omnes illi Comites & Barones regni An- N 

luæ, quibus ipſe Rex dignatus eſt brevia ſummoniriones dirigere, venĩrent ad 

arliamentum, & non alii nifi forte Dominus Rex alia illa brevia eis diri- 
gere voluiſſet: Thich Ac o2 Statute continues in fozce to this day, ſo 
that now none, although that he hath an entire Barony, can have a Wzit of 
Summons to Parliament without the Kings Warrant, under the pzivy 
Seal at leaſt, : 

But if the King create any Baron by Letters Patents under the Gzeat 
Seal to him and to his Þeirs, oz to him and to his Heirs of his body, o2 foz 
life, & c. there he is a noble man pzeſently; foz ſo he is expꝛelly created by 
Litters Patents of ſhe King, which cannot be countermanded: And he ought 
to have a W2it of Summons to Parliament of right and ofcourſe, and he 
(hall be —— by his Peers, if he ſhall be arraigned befo2e any Parliament, 
but ſo ſhall not he be who is called by Wait, untill he ſits in Parliament, 
which is the diverſity. | - 

Richard the ſecond,created John Beauchamp of Holt, Baron of Kidermin- 
ſtet, by Letters Patents, datẽd ro Oct. 11. year of his Raign, where all others 
befozc him were created by Wait, 
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N Trin. f. ac, 


N this very Term Thomas Oldfield came out of the Court of the Dut⸗ 
chv, and befoꝛe he came into Weſtminſter Hall, with a Rniſe ffabbed one 
Ferrar, a Juſtice of Peate, of which he dyed : And if Oldfield ſhould have 
his right hand cut off, was the queſtion befoze the two chief Juſtices, chief 
Baron, Walmſley, Watberton, Foſter, and divers other Juſfices, And 
it was reſolved, 20; fo2 it onght to be in the Hall of VVeſtminſter, Seden- 
tibus Curiis, as it appears in 3 Eliz. Dyer 188. 41 Ed. 3. title Coron. 2 80. 
nd a P2ecedent was ſhewn, An. 9 Eliz. in Banco le Roy, where one Robert 
Gerling mote one in VVhitehall, fitting in the Court of Requeſts, and was 
but fined and ranſomed: The fame Law if one \mite one in the Court of 43 
the Dutchp, & c. But if one mite another befoze the Juſtices of Alſiſe, therg . 
his Right⸗hand chall be cut oft, as it appears, 22 Ed. 3. fol. 13, and 19 Ed.z3. ti- 
tle Judgment. And one Bellingham, An, 2 Jac. in the Hall of Weſtminſter, 
Sedentibus Curiis, with his Elbow and Shoulder out of malice juſtled An⸗ 
thony Dyer of the inner Temple, ſo that he over-th2ewhim, and with his fiet 
ſpurned him upon the egges, but did not ſmite him neither with his hand, 
noꝛ with aux Weapon : And pet it was held that his right hand ſhould be cut 
off, & c. upon which Bellingham was indicted in Banck le Roy, and after ob- 
tained his pardon, ' 7 | we 


A caſe. was put to all the Juſtices of England, which was ſuch ; The 
Biſhopꝛick of Waterford and Liſmore, being o2iginally two Biſhopꝛicia 
diffin, were by lawtull authoaity in the Raign of H. 3. united and conſol- 
lidated, but the Chapiters pet remain ſeverall : After which union the 
Biſhop-aliened Landsofthe Sea of V Vaterford, and aliened Lands of the 
Ota of Liſmore, with ths confirmation of the chapiter of Liſmore; the _ 
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Convocation, 


ftion was, whether ſuch Alienations are not 'voidable by -the Succe o2 , 
being without the confirmations of both the Deans and Chapiters. The 
ſecond Queſtion was, whether the Queen might avoid fach Slienationg 
Contra formam collationis, by Seiſure, 02 otherwiſe : And the Juffices 
demanded a view of the Union; to which it was anſwered, Zhat it wag 
not 'ertant ; then it was reſolved by the Juſtices, that inaſmuch as the n- 
ſage hath been after the ſaid union, that the ſeverall Deans and Chapi⸗ 
te s have ſeverally made confirmations , ut ſupra ; it ſhall be intended 
that the Union was made eſpecially in ſuch manner, 1cil. That nctwith- 
ffanding the Union, yet fo2 avoiding of confuſion, and in reſpec of the re- 
moteneſfe of the Deaneries and Chapiters, that Eſtates made ſhall be ſe⸗ 
verally confirmed, as befoze the Union, and then ſuch confirmations ſhall 
be good, foz in ſuch tale, Modus & conventio vincunt Legem: but if the 
Union was made generally, and the Biſhop eligible by both Chapiters, then 
Eſtates made, ought to be confirmed by both the Chapiters, vide 50 Edward 3. 
title Aſſiſe Statham, the time of R. 2. title Grant, 27 H. 8. Dyer 58.1 1 Eliz. 
Dyer: 33 H. S. cap. 5 ; 4. 

It was reſolved, that upon a lawfull Alienation made, with couftrmati- 
on of the Dean and Chapiter, no Contra fotmam collationis lyeth upon the 
Statute of Weſtmin. 2. as hath been reſolved in the ſeventh part of my Re- 
ports. 


Trin. S. Jac. 


Ote, it was reſolved by the two chief Zuſtices and divers other Juſfices, 
at a Tommittee befoꝛt the Lozdsin the ſame Parliament, ivers points 


concerning the avthozityofa Convocation, - - | 
x, That a Convocation cannot aſſemble at their Convocation,without the 


* 


aſfent of the King. Tf! ala s | 
2. That after their aſſembly they cannot confer to conſtitute any Canons, 

without licenfe del Roy. | >. 1 | 

- 3. Then they upon conference conclude any Carwns, pet they cannot exe⸗ 

cate any of their Canons without Royal aſſent, ; 

4. They cannat execute any after Ropal aſſent, but with theſe four limi⸗ 

kations: F 3 

1. That they be nat againft the Pꝛerogative of the Ring. 

22. Poꝛ againſt the Common Las. | ABT 

3. No2 againft any Statute Law. RT nadie 


4. Noz againſt any Cuſtome of the Realm, 


And all this appeares bv-the Statute 25 H. 8.cap. 19. and this was but 
an afirmance of what wasbefo2e the ſaid Statute, fo2 that it appears by the 
19 Ed. 3. title. Quate nonadmilit,7, whert it is held, that if a Canon Law be 
againſt the Law of the Land, the Biſhop ought to obzy the Commandment 
of the King, accoꝛding to the Law of the Land, 10 H. 7, 17. there isa Canon 

that no rrall-perſoin'thalt be put to anſwer befoze: a ſecular Judge ; 

Wut this does nat bind beraule it is againf the common Law : And it ay - 
pears by the Statute of Merton cap. 9. that they in caſe of Baſtardy were 
enfo2ced to tertifie- againſt: the Law of holy Church, that Nati ante matri- 
monium fuetint Baſtardi;-quia Eccleſia habet tales pro iegitimis, & roga- 
verunr omnes Bpiſcopi Magrates quod cunſentirent, quod qui nat i fuerint 
1 ante 
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ante mat rimonium eſſent legitimi. which) pꝛoves, that the Cannon Law in 
this point being repagnant to the Law of the Land, was nat of any fozce : 
And fc2 this, they imploꝛed the aid of the Parliament, Et omnes Comites 
& Barones una voce reſponderunt, quod nolumus leges Angliæ mutare, 
quæ huc uſque uſitatæ ſunt & approbatæ. | 


2 H. 6. 13. A Convocation may make Conffitutions , by which thoſe of the 
Spuitaalty ſhall be bound fo2 this, that they all, oz by repꝛeſentation, oz in 
perſon are pꝛeſent, but not the tempozalty. . 


21 Ed. 4. 47. The Convocation is Spirituall, and all their Conffitutions 
are Spic-tuail. vide the Kecozds in the Tower of 18 Ur 8. 8 Ed, 1. 25 Ed. 1. 
I1,d. 2. & 15 Ed. 2, | 


Prohibit io Regis ne Clerus in Congregatione ſua, &c. attemptet contra 
Jjus.feu Coronam:nalia,Ne-quod ſtatuat in Concilio ſuo in præ judicium Re- 
gis ſeu legis, &c. Ex which it appears, that they can do nothing againſt the 
Lab oi the Land; ſoz every part of the Law, be it Common Law, o2 Statute 
Law, cannot be abꝛogated no2 altered without an gd of Parliament, to 
wh: hev:ry one ſhall be party, ex:cpt the Spirituall Cauſes, oz which con⸗ 
teres Spirituall perſons, if it be againſt the P2erogative of the King and the 
Con. non Law, 


— — 4 8 
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Piracy, Trin. 8, Jac. 


| fl this very Term the ing referred the conſideration of Letters Pa- 
tents ofthe Lozd Admirall of England, tu the two cheif Juffices, and the 
ch:ef Baron, whether by the ſaid Leiters Patents, the Goods which Pirates 
ſouls take from cthers by robiery and Piracy did palle to the Lo2d Admiral, 
o no ? And upan the conſideration of the ſatd Letters Patents it appeared 
tous, that he had Bona & Chattalla Piratorum, andalſo Bona & Char- 
talla deprædata, id eſt, the Goods robbed from others: which did net paſſe foz 
two Caſs. F i a 

1. Jf the Ping gꝛant Bona & Chattalla felonum, the Patentee ſhall 
have the Goods and Thattels of the Felen himſelf, in which he hath p2operty, 
but he ſhall net have the Gods and Chattels which the Felon ftealeth from 
Lthers. 

2. The Gods taken f2zom others the Bing cannot g2avt , fo2 it appears 
by the Statute 27 Ed. 3. cap, 8, St. 2, that the Perchant, & c. ſo robbed ſhall 
be received to pꝛove, that the Gods and Chattels belong to him hy his 
Chart oz Cocket, 02 by other lawfull pꝛof of Perchants, &c. the ſaid 
Gods ſhall be delivered without any Suit at the Common Law, which 
Aci is generall, be the Kober p2ivy oꝛ a ſtranger : But it was reſolved , 
that untill ſuch p2of be made, the King may ſeiſe the ſaid Gods; fo2 
Gos of which the p2operty is unknown, the Ring may ſeiſe ; And ik they 
are Bona pericura, the Ring map ſell them, and, upon pꝛof, 8c, reſfo2e 
the value. And nate, the Statate doth not limit the Owner in caſe of 
depꝛedation to any certain time ta y2ove the pꝛoperty of the ſame Goods. 
as ouaht to be in caſe of TW2eck , vide Star.31 H. 6. Cap 4, vide 2 R: 2. 


cap. 3. 13 Ed. 4. 9. 10. good reſolution of the Juſtices. And the Regiffer, 
U 129, 
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Proclamation 
cannot make 


that an of- 


fence which 


was nor, 


I 29. F. N. B. i 14. Whe. « Subied ot the ag, A0 ts ip. leb bepoꝛ:d the cas 
ſhall have a TU xt, &c. fo to take Goods within England, &c. 


— — 


Simon y, Trin. 8. Jac. 

1 T was agꝛeed ad menſam, by all the Juffices and Barons in Fleetſtreet 

that if the Patron, fo2 any money, pꝛeſent anv perſon to any Benefice with 

cure 8c. that then every ſuch p2eſentation and the admiſſion, inſtit ation, and 

induction theruport are void, although that the Pzeſentee be not party noꝛ pꝛivy 
to it:fo2 the Statute intends to puniih the wicked avarice of coꝛrupt exactiona 
by the loſſe of his Pzeſenitation hac vic e, and the Statute gives the P2eſen- 
tation to theNuren : And all this Per verba ſtaturi, which is penned ftrongly 


endugh againf cozrupt Patrans; 


——k — 


Anm tt 


Proclamations, Mich. 8. Iacobi. 


Emorand, That upan Thurſday, 20. Sept. 8 Regis Jacobi, J was ſent 

foꝛ to attend the Loꝛd Chancelloz, Lo2d Treaſurer, L020 privy Deal , 
x the Chancelloꝛ of the Dutchy; there being pꝛelent the Attorney, the Sol⸗ 
licitoz , and Reco2der : And two queſtions were moved to me by the ttozp 
Treaſurer the one, If the King by his P2oclamation may pꝛobibit new 
Buildings in and about London, &c. The other, If the u ing may p2ohibit 
the making of Starch of 7Uheat ; And the Ls2d Treaſurer ſaid, that theſe 
were pꝛeferred to the King as gꝛievances, and againſt the Law, and Ju⸗ 
ſtice : And the King hath. anſwered , that he wilt confer with his p2ivp 
Councill, and his Judges, and then he will do right to then. To which 
J anſwered. That theſe que ſtions were of g2eat impoꝛtance. 2. That they 
concerned the anſwer of the King to the dody, viz. fo the commong 
of the houſe of Parliament. 3. That J div not heare of theſe queſtions un⸗ 
till this moꝛning, at nine of the Clock; fo2 the grievances were preferred, 
and the anſwer made, when J was in my Circuit. And laſtly, koth the 
P2oclamations, which now were ſhewed , were p2omulgated, An, 5, Jac. af- 
ter my time of Attoꝛney⸗ſhip: And fb2 theſe reaſons J did humbly decire 
them that J might have conference with my BBzethzen the Judges about 
the anſwer of the King, and then to make an advifed anfwer accoꝛ ing to la v 
and reaſon. To which the Lo2d Chancello2 ſaid, that every ÞP2eſident had 
firſt a commencement , and that he would atvife the Ju ges to maintaine 
the power and Pzerogative of the King; and in caſes in which there is 
no authority and P2eſident , to leave it to the Bing to v2der in it accoꝛding 
to his wildome, and fa2 the god of his Subjects, oꝛ otherwiſe the Ring would 
be no moꝛe then the Duke of Venice; And that the King was ſo much reſtrai- 
ned in his P2erogative , that it was to be feared the bonds would be broken: 
And the Lo2d p2ivy Seal ſaiv, that the Phyſfittan was not alwayes bound to 
a P2eſident, but to apply his Pedecine accoꝛding to the quality of th diſeaſe; 
And all concluded that it ſhould be neceſſary at that tizie to conſtem the 
Linas P2erogative with our Opinions, althoughthat there were not ann fo2- 
mer P 2efident-o2 Authoꝛity in Law;fo2 every P2efident ought to have a Tom- 


mencement. 
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Towhich J anſwered, L hat true it is-, that every Pzeſident hatha Cam- 


mencement.; but when autho2ity and P2eſidont- is wanting, there is need 
of gzeat conſiderations, beiaze that any thing of nevelty ſhall be eſtabliſhed , 


and to p2ovide that this be not againſt the Law of the Land: fo2 J ſaiv, that 


the Bing cannot change any part of the Comman Law, noꝛ create any. Df- 


fence by his Pꝛoclamation. which was not an DFence befoze:, without Par⸗ 


liament. But at this time J only deſire to havea time of conſideration and con- 
terente with my Bꝛot hers, foꝛ Deliberandum eſt diu, quod ſtatuendum eſt 


ſemel; To which the Sollicitq ſaid, that divers Sentences: were given in 
the Star Chamber upon the Pzaclamation againſt building; and that my 


ſelfhad: given ſentence in divers caſes againſt. the ſaid Pzoclamation : 


to which J anſwered, that Pzeſidents. were to he ſeen, and conſiderations 


to: ks: had of this upon conference. with my Brethren, foz that Meliuseſt 
recurrere, quam male currete; And thr: Indictment concludes, Contra 
leges & ftarura ; but J noverheard an Indie ment to conclude, Contra Rex; 
giam Proclamationem. At:laft my motion wag allawed., and the Lo2ds;aps. 
pointed the two chief Juſtices, chief Baron, and Baron Altham to have con⸗ 
ſideration of it. : | 

Fete, the Ling by his P2oclamation , oz other waieg, cannot change any 
part of the Common Law, o2 Statute of Law, oz the Cuſtoms of the Realm, 
11 H. 4. 37. Forteſcue in laudibus Angliz legum, cap,9.18 Ed, 4.35. 3 6. &c. 
31 H. 8. cap. S. hic infra: Alſathe R ing cannot create any Dffence by his P20- 
hibition oꝛ Pꝛocla mation, which was not an Dfencs befo2e, fo2 that was to 
chanoe the Law , and to make an Difence which was not: foz , Ubi non eſt 
lex, ibi non eſt tranſgreſſio; ergo that which cannot be puniſhed without pao- 
clamation, cannot be puniſhed with it, vide le Stat. 3x H. 8. cap. 8 which Act 
gives more power to the Bing then he had befoꝛe, and pet there it is declared, 
that p2oclamations ſhall not alter the Law, Statutes, oz Cuſtoms of the 
Mealm, 92 impeach any in his Inheritance, Gods, body, life, Sc. But if a 
man be indicted fo2 a contempt againſf a P2oclamation , he ſhall be fined 
and imp2iſoned, and ſo impeached in his body and gods, vide Forteſcue, 
cap. 9. 18. 34. 36. 37»&G ne 237, 

But a thing which is puniſhable by the Law, by fine, and impꝛilonment, it 
the ing pꝛohibit it by his Y20clamation, befoꝛe that he will puniſh it, andſa 
warn his Subjects of the peril of it, there if he permit it after, this as a Circuay 
france aggꝛavates the Difence ;\But he byP2oclamation cannot make a th 
unlawfult,which was pe2mitted by the Law befoze : And this was well pꝛoved 
by the ancient and c entinuall fozms of Indictments, fo2 all Indice ments cons 
clude, Contra legem & conſuetudinem Angliæ, or Contra leges & ſtatuta. 
&c. But never was ſeen any Jndictment to conclude Contra Regiam procla- 
marionem, 

Do in all caſes the king out of his pꝛobidence, and to pꝛevent dangers , 
which it will be to late to p2cvent afterwards, he may p2ohibite them be- 
f32e, which will aggzavate the Dffence if it be afterwards committed: And 
as it is a gꝛand P2erogative of the Bing to make P2oflamation(fo2 no Subject 
can make it withont authority from the King. o2 lawfull Cſtom) upon pain 
effine and impꝛiſonment, as it is held in the 22 H.8,Procl. B. but we do finde 
divers Pzeſidents of P2oclamations which are utterly againſt Law and rea⸗ 
ſen, and foꝛ that void; foz, Quz contra rationem Juris introducta ſunt, non 
debent trahi in conſequentiam, 

An A was made, by which Foꝛraigners were licenſed to Perchandizt 
within London, H. 4. by P2oclamation pꝛohibited the execution of it: and 
that it ſhould be in ſuſpence Uſque ad proximum Parliamentum, which was 
«nainfLaw, vide dorſ. clauſ. 8 H 4. Proclamat. in London: But 9 H. 4 
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Prohibition, 5 


Ne Prohibiri- 
on after the 
Wiit De ex- 
communicatio 
cadiendo. 


An ac of Parliament was made, That all the. Jriſh people Could depart 
the Kealm, and go into Ireland befoze the feaſt of the ativitp of the bleſſed 
Lady, upon pain of death, which was ablolately in terrorem, and was utterly 
againſt the Law, | 

Hollinſhead 722, An. Dom: 1546. 37 H. S. the Whoze-houſes called the 
Stews, were ſuppꝛeſſed by P2oclamattion, and ſoundof Trumpet, &c. 


In the ſame Term it was reſolved by the two chief Juſtices , chief Baron, 
and Baron Altham, upon conference betwirt the Lo: s of the pzivy Council 
and them, that the Bing by his P2oclamation cannot create any Lifence 
which was not an Dfence befoze , fo2 then he may alter the Law ofthe Land 
by his P 2oclamation in a high point; fo2 if he map create an Difence where 
none is, upon that enſues fine and impriſonment : Alſo the Law of England 
is de vid ed into three parts, Common Law, Statute Law, and Cu#on ; Gut 
the Ninas P2oclamation is none of them: Alſo Malum, aut eſt malum in ſe, 
aut prohibitum, that which is againſt Law is malum in ſe; malum prohi- 
bitum is ſuch an Dffence as is pꝛohibited by Ac of Parliament, and not by 
P2oclamation. | | 

Alſo it was reſolve?, that the King hath no P2erogative, but that which the 
Law of the Land allows him. 

But the King fo2 pꝛevention of Offences, may by Poe lamtion admonich 
his Subjects that they keep the Lawes, and do not ofend them; upon punich⸗ 
ment tobe inflicted by the Law, &c. 

Laftly.iſthe ofence be not puniiyable in the Star-Chamber, th: P2ohtbition 
of it by P20clamation cannot make it puniſhable there: And alter this reſo- 
lution, no P2oclamation impoſtag Fine and Impciſonment, was afterwards 
made, & c. 


— 


Mich. 8. Iac. 


Ote, it was reſolved in the ſame Term, that if a man be excommuni⸗ 

cated by the D2dinary , where he ought not to be, as aſter a generall 
pardon, & c. and the Defendant being negligent doth not ſus a M chibi tion, 
but remains excommunicate by fozty daies,and upon Certifi:ate in Thancerp, 
he is taken by the Rings Wait De excommunicario Capiendo, that no P:20- 
hibition lies in this caſe , fo2 that he is taken by the wings Whit, and no 
Pzcſitent oꝛ Authozity can be found where a P2ohibition was gꝛanted aſter 
the party was taken by the kings Wait ; foꝛ P2ohibition lies to pꝛohibite Gc- 
clefiaſticall pzoceedings, not any thing which is done by the Rings TUzit by 
fozce of the Common Law; and if a Prohibition be g2anted, it will not be de⸗ 
liver the party: Then it was moved, what remedy hath the party who ſo 
wꝛongfullp excommunicated 2 To which it was anſwered , that he hath thꝛee 
remedies. viz. 

1. Ve map have a lait dut of Chancery to abſolve him; foꝛ as it is held 
in 14 H. 4, fol. 14. In all caſes where a man is excommunicated by the 
Biſhop àgainſt our Law he ſhall have a UW2zit out of the Chancery directed 
to the Wiſhop, commanding him to aſſoil him: And with this azrces 7 Ed, 4. 
I 4, 
2. Mhen a man is excommunicated againſt the Law of this Realm, 
ſo that he cannot have a Wait de Cautione admittenda, foꝛ then he ought 
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Parere mandatis Eccleſiæ in forma ſuris, id ett, Eccleliaſtici, where in truth ; 
it is,Excommunicatio contra jus & formam Juris, id eit, communis juris: 


Bu. if he ſhew his cauſe to the Bishop, and requeſt him to aſſoil him, foz 
this, that he was excommunicated after the Dience was pardoned, oz fo2 
this, that the'cauſe doth not appear to Etcleſtaſticall Cognizance, and he 
refule to aſſoil him, ſo that he is now diſabled to ſue any TU2it of the 
King, ſo long as be remaines excommunicated, he may have an Action 


ſur le caſe againſt the D2dinary, who hath done him this ZU2ong, to diſable 


him in this caſe ; and with this agꝛees the Dr. & Stud. lib, 2. cap. 3 2. fol. 


119. | | 
3, If the party be excommumcated fo2 none of the cauſes mentioned in the 


Act of 5 Eliz, cap. 23. then he may have this fo2 plea in the Rings Bench by 


the ſame act, and avoid the penalties inflicted by the ſame ac. ; 


Pate; it wasreſolvedby the Court, Sc. that where: one is cited belnze 


the Dean of the Arches in cauſe of defamation, foz calling the Plaintiff 


Twhoze,out of the pꝛoper Dioceſſe, ſcil. the Dioceſſe of LON D ON againſt 


the Statute of 2 3 H. 8, and the Plaintiff hath ſentence, and the Defendant 
is excommunicated, and ſo continues eighty dayes: And upon Certificate 
into the Chancery, a Wait of Excommunicato capiendo is gzanted, and 
after the Defendant is taken and impaiſoned by foz:e of it, that he ſhall 
net have a Prohibition upon the Statute 63 H. 8. foꝛ no Wait in the Re- 
giſte. extends to it, Et ſententia, ſi quam fulminaveritis, fine dilatione re- 
vocetis, and after ſentence is appealed, and P2ohibition lyes, as appeares 
by the aegifter : But no Waoit no2 P2eſident can be-ſhewn in this caſe, 
but there is à Wait in the Regiſter called a TWzit De cautione ad nitten- 
da, when the Defendant is taken by the kings Wit De-Excommunica- 
to capiendo, de parendo mandat is ecc leſiæ, and to aiſoil and deliver theDefen- 
dant: ut note a diverſity, where it appeares to the Court, that the mutter of 
the Libel is net within their Juriſdictions, as of L ep⸗ fee, oꝛof Lev-contract, &c, 


there lyes a 1\22hibition with clauſe to deliver the party, foꝛ there he tannot 


find caution De parendo mandac1s Eccleliz, ſoꝛ this, that Mandata Eccleſiæ, 
are contra legem & extra juriſdictionem ſuam : But in the caſe at the Bar, 


altbough it appears by the Libel, that the zDefendant was of one ſuch Pariſh. 
in London, vet inaſmuch as the Statute. 23, H. 8. bath many exceptions, ſcil. 


That the D2dinary requeſt the Arch⸗biſhop, & c. to examine the caſe, 8c, ſo 
that the ſaid defamation being the matter of the Libel, is of Eccleſtaſtical 
Cognizance, and the Statute hath many exceptions, ſo that it doth not ap- 
pear to us jud icially without info2mation, that the Citation is againſt the 
foꝛm of the Statute ; and this infoꝛmation comes tw late in this caſe after the 
Defendant hath perſiſted ſo long in his cantumacy, and is taken by the Kings 
Wait and impziſoned, og | 


Admiralty. + 


TL was reſolved Per totam Curiam, that if one be ſued in the Admiralty rue Court 
Court fo2 a thing alledged to be done upon the high Dea, within the Juriſ⸗ cannor grant 
diction of the Admiral, and the Defendant plead to it, and confeſs the thing Prohibition 


to be done, and after ſentence is given the Court will be adviſed to gꝛant afrer ſentenee. 


a P2chibition, upon Surmiſe, that it was done Infra corpus Comitatus, 


againff their own confeſſion, unleſs it * be made to appeare to the Court 


Chancellor and 
Regiſter. 


by any matter in Mziting, oꝛ other god matte. that this was done upon 
the Land, foz ot herwiſe ederp one will ſtay untill a ter ſentence. : and 
then fo2 veration onely ſue out a Paohibition ; fo although the admittance 
of the party cannot give a Juriſdiction to the Court where it of ri cht bath, 
none: foꝛ that it will be an eneroachment upan the common. Law; pet 
when the Court ſhall be ad viſed that this is meerly fo2 veration, and thall 
be intended faz de lap, if the Pachibition ſhall nat be ſued fo2th, till after ſen⸗ 


teur; unleſſe that he can ſhew good matter to the Court to aſcertain the 


Contt that this is not fog veratimi, it ſhall net be gzanted. And admonition 
was given to them which ſue fozth P2ohibitions, that they ſhould net keen 
them by long time in their hands, and notwithſtanding: p2oceed. in the Ec⸗ 
ciefieifrical Court & c. and when they perceive that they cannot pee vaile, 
then to caſt in their P2ohibitions ; fo2 if they abuſe that liberty to the damage 
and veration of the party, we will take ſuch: o2der as in caſe of a TU 2it of 
Nꝛidiledge, if the Defendant keep it until the Juroꝛs Are ready, & c. it ſhall 
not be allowed. | | 


| Hill. S. Jac. 


| bo this very Term in the caſe of Doctoz Trevor, who was Chancello2 af 
aBtthbp in'VVales, it was reſolved, that the Ditice of a C hantellaꝛ and 
Regiſter, &c. in the Eccleſiafficall Courts, are within the Stat:ite 5 Ed. 
6, cap.$6.' the wozdsof which Statute are, Any Office, br. which ſhall in 
any wife touch or concern the Adminiſtration or Execution of Juitice ; and 
the wo2ds are ffrongly penned againſt coꝛruption of Dificers, foz they are, 
VVhich ſhall in any wiſe touefi or concern the Adminiſtration, & c. And the 
Ptambie; And for avoiding of corruption, which may hereafter happen 
to be in the Officers and Minitters-of thoſe Courts, Places, and Rooms; 
wherein there is requiſite to be had the true adminiſtration of Iuſtice, in ſer- 
vices of truſt: And to the intent, that perſons worthy and meet to be advan- 
ced to the place where Juſtice is to be miniſtred, in any ſervice of truſt to be 
executed, ſhould be preferred to the ſame, and none other. Which A& 
being made fo? abiding of toꝛtuption in Dfficers, & c. and foꝛ the advance- 
ment of perſons moꝛe woꝛthy and lutkicent fo2 to execute the ſaid Offices, 
by which Juſtice und right ſhall be allo advanced, ſhall be cxpounded mott 
beneficially to fuppzeſs cozruption. And inaſmuch as it Law allowes 
Ccclegafticall Courts ta p2oceed in caſe of Wlaſphemy, Yerefie, Schilm, 
Incontinence, &c. and the loyalty of Patrimonies, of Divozce, oe the right 
of. Trth:s, Yaobat of TUills, g2zanting of Adminifrations, & c. And 
that from theſe pꝛaceedings depend net onely the ſalvation of Boule, but al⸗ 
ſo the Legitimation of Jſſues, & c. and that no debt 62 duty can be recove⸗ 
red by Executoꝛs, oz Adminiſtra toes, without the pꝛobat of Teſtaments, 
oz Letters of 3dminifration, and other things sf n2cat confequence ; It 
is moſt reaſen that ſuch Oflicere, which concerne th: adminiſtration and 


- exceution of Juſtite in thoſe poynts, which concern the Salvation of Souls, 


and the nher matters afo2eſaid, ſhall be within this Statute, then Ofiz- 
cers which concern the adminiſtcat:on oz execution of Juftice in Teinyazal. 
matters; fo2 this, that cozruption of Officers in the ſaid Spiritual and 
Ccerlrfiaftical cauſes is moze Tangeroue, then the Diicers in Temvpra! 
caufes ; fo2 the Tempoꝛal Judge commits the party convict to the Gras 

; ler,” 
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ler, but the Spiritual Judge commits the perſon excommiunicate to the Diwel. 
Alſo thoſe Diticers-donot.ongly. touch audconcerne the adminigration of Jus 
ſrice, &c. but allo are Services of g2eat,truſt;fo2 this, that the, Pzincipal end of 
their pꝛaceedings is, Pro ſalute animarum, & c. and there is no exception oꝛ 
pꝛovilo in the Statute fo2 them. 1 1 
It was reſolved that ſuch Offices were within the Pnr-view of the ſaid 
Statute. | 


Hill. 8. Jacobi Regis. 


JE istobe underſtood, that the Juriſdigion of the. Admiraltp is moze an⸗ . . 
cient then Pr. Lambert in his Juriſdigion of Courts doth affirme , foz *4=icakey. 
there is held an opinion in theſe wozds concerning, the Admiralty ; A 
thinke that the Deciſion of Parinx cauſes was not put out of the Kings 
hauſe,and committed over to the charge of the Admiral, untill the time of Ed, 
3. whereunto J am led, partly by the conſideration gf the time of his Raign, 
which was much occupied in affairs, hevond, the Seas, and hy. reaſon of 
his Wars with France, and of the intercourſe, and tradg of Perchandize, 
which then flouriſhed ; and partly, fo2 that J find no mention al the Admi⸗ 
ralty befoze the Raign of R. 2. who, going about hy + dtatute, made the thir- 
teen peere of Raigne, to refrain the authozity. of that Court which had 
exceeded her known limite, doth take oꝛder, thay it ſhould meddle no moze 
than it was wont to do in the time of his G2and:ather Edw, 3. thereby redu- 
ting its autho2ity, as J thinke, to the firſt D2iginal (hoc ille ) : But 
without Que ſtton the Juriſdiction of the Admiralty is moꝛe ancient then 
the Raign ofthe faid u ing Edw. 3. Foz whore it is (aid, that there is found 
no mention of it befo2s the time of Ew. 3, J finda notable Booke in the 
time of Edw. 1. ticle Avowry 192. Which pꝛoves the Juriſdiction of the 
Admiralty moz ancient then Mr. Lambert ſupyoſeth : The Caſe was, 
One brought a Replevin of his Ship taken on t e Coaſt of Starbeꝛouah, 
upon the dea, and carried into the County of Naziplke, and there detain- 
= che Plaint of taking inthe Coaſt of Fcarbo2ough, which is no Town 
nor place certain by which the Paita may be taken; for the Coaſt contains 
four Leagues. And alſoofa thing done at Sea, this Court cannot have Cog⸗ 
nizances, ſo2 this Judgment is giden to Marriners. Beresford who gave the 
Rule in the caſe + The Bing wills that the Peace be kept as well upon the 
Sea es upon the Land: And we find that you come by due P2aceſſe, and 
we lee nei hing why vou ought not to anſwer, upon which Book J obſerve five 


things. 

1. That of things done upon the Sea, certain judgment is given to Marri- 
ners, id e, to Admirals, as ſhall appear, and that doth nos belong to the 
Court of the King, for this, that no Maus may be taken there: And for this, 
that of 4 thing in any Town or place, where the Paijs or Jury may come, 
there the Admiral hath not Juriſdiction. | 


2. This proves directly, that then the Admirall hath juriſdiction to ad. 
judge things done upon the Sea, from whence no Maiis may come; And 
this did not begin then: But without Queſtion, ſo long as there hath been 
Trade and Traffick (which is the Life of every Illand) there was Marine 


Juriſdiction to redreſſe Depredations, Piracies, Murthers, and ogher Offen- 
a = 08 
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* Admiralty, 
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ces upon the, Sea: And to determine all Contracts made there; and this d6ch 


„ „ „ 


8 the Letters Patents are; Dominus Rex commiſit Galfrido de 
acy Maritinam Angliæ c uſtodiendam, quamdiu Dominus Rex placuerit, 
with commandment of that attendance, Ad fidem, commodum, & honorem 
Domini Regis. Teſte apud Lond, 29. Auguſti. 

Ex RotuloPatentium Anno. 9 H.3Rex omnibus de Coſtera maris Norf : 
& Suff:ſalurem.Sciatis quod conceſſimus Ricardo Agnillum Marinam Guar- 
diam Norf:& Suf : cum omnibus perrinentiis, ſcil. Erewel, Oreford, Dun- 
mervie, Gerem. & Lenn cuſtodiendam quamdiu nobis placuerit, & ideo 
vobis mandamus, quod ei in omnibus, quæ ad dictam Marinam pertinent, in- 
tendentes ſitis & reſpondentes. Teſte, & c. apud Weſt. 3. Octob. And Geffcey 
Lacy was called Admiral of England. . 

Charta 15 H. 3. 28. Junii, Petrus de Rivall habet ad totam vitam ſuam Cu- 
ſtodiam omnium Portuum & totius Coſteræ Marinæ Angliæ cum omnibus 
libert at ibus & liberis conſuetudinibus predict, Portuum & Coſteræ Maris 
pertinentibus, &c. 2. pats. Patent. z 5 Ed. in 14 Clauſ. in Dorſo in. 18 William 
Leybourne Capitaneus Marinariorumn. a el 

At this time there were two Admirals; the one had the Government of all 
the Fleet from the mouth of Thames verlus Boream the other from the mouth 
of Thames verſus occidentem 1. Pars Patent. 25 Ed. 1. 2 5. Mart ĩi in 9. Jo- 
hannes Botetort Cuſtos Regis port uum Maritinorum verſus partes borea- 
les, 1. Pars Patentium. 10 Ed. 2. 8 Dec. Nicolaus Kirril conſtituitur Admi- 
rallus del Fleere, ſcil. omnium Navium ab ore aquæ Thamaſis verſus partes 
occidenrales. 18, Aug. Et ibid. Tho. de Drayton Admirallus ab ore aquæ 
Thamaſis verſus partes Borealcs. | . 

And ſo in the time of R. 2 H. 4 H. 5 H. 6. during whoſe Kaigns there was 
likewiſe unus, qui fuit Admirallus Angliæ. | 

8 Ed. 
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' Honours. No Aceeſſory in Treaſon, z 
Petit Larceny, and Treſpaſſe. 5 


81 


8 d. 2. Goron, 399, (whur a man may lee that which was done of one 
part, and the ether of the water, & c. in that place the County may have Cog⸗ 
nizanie, & it may be tryed by a Jury:which p2oves alſo, that that which may 
be tryed by the Common Law, doth not belong to the Admirals Jufiſdicion: 
And Stamfords Pleas of the Crown, lib 1 fol, 5 1. citing this Book, ſaies thus, 
Viz, So this pꝛoves that by the Common Law befoze the Statute, 8c. the 
Admirall ſhall not have 4uriſdicion, unleſſe upon the high Sea, which p2oves 
that the &dmirall by the Common Law hath Juriſdicion-upon the high 
Sea, Ex quo ſequitur, that. his Juriſdiction was by the Common Law, 
and then it is ſo ancient, that the Commencement cannot be known; ſo that 
J do conclute , that his authority did not begin in the Kaign of Ed. 3. as 
Mounſieur Lambert, upon uncertain conjectures ſuppoſeth:; Foz if the Auris 
diction had then began and been inſtituted, it would have appeared upon Re⸗ 


co2d, ” 
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Paſch. 9 Jac. Regis. 


T was reſolved by the two chief Juſtices, the chief Baron, the Attozney 

and Sollicito2, that the b ing may erec any name of Dignity, which was 
ont befoze, and (v2 that reaſon the King may create a Dignity , by name of 
Waronet, and create one to be a Baronet, to him and his Meirs ales of his 
body iſſuing. 

At was reſclved,that if he do not create him of ſome place, he ſhallnot have 
an Eſtate tail, but et ſtmple-convitionall,which hall be fo2feited foz Felony: 
but if he create him Baronet of a place, then he ſhall have an Cſtate-tail, 
within the Statute of VVeſt. z. and the King may g2ant to him and the Heirs 
Pales of his body, pꝛetedency befoze Knights Baronets,Knights of the Bath, 
and Knights Bacheloꝛs, and alſo may g2ant pꝛecedencp to their HUives 5 
Sons, and Daughters, & c. And that he cannot create any Dignity above the 
Dignity of a Baronet ,and under the Dignity of a Baron : And that the crea- 
tion of this Dignity ofa Baronet, ſhall nat diſcharge the Heir to be in Guard, 
as if the Heir be made a Knight, fo2 he is not made Knight by this, fo2 the 
Dignity of a night is not deſcendable. 


5 
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Paſch. Fac. Regis. 


. Nad that in tre ſpaſſe any Treaſon, the higheſt and the loweſt ofence, 


there are not any acceſſaries, but all are Pæincipall: But in caſe of 
Felony, above the ſumme of 1 2 fl there and in caſe of death, &c,there may 
acceſſozies, as well befoze as after; In caſe of petit Larceny there can- 
not be any accefſozy fo2 the ſmalnelſe of the felony ; Then the Caſe is, That 
A. counterfeits the great Seal of England, and B. knowing that he did 
counterfeit it, receives him, and abers and conforts him: if B. in this caſe 
was guilty of the Treaſon, is the queſtion, And it ſeems he is not, ſoꝛ 
although that A by the counterfeiting be a Trayto2 , the accepting and 
comfozting of him cannot make him an acceſſoꝛp, foz that in caſe of high 
Treaſon there can he no acceſſozy, = a p2incipal he cannot be, fo2 this, 
that 


/ 


Sir William — 
Caſe- 


— 
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at the time of the counterfeiting he did not know of it but if one befoze 


NE A oons „paucure one to counterfeit the g2eat Seal, there it is high 


Trtalon; br ftr the Lawhe counkerteits the gzeat Seal: And in the Jnvins 
ment he map be charged with the Fact, viz, the counterfeit ing, but lo is net 


hy who the Fact, fo he cannot be charged with the Fart : And 
at tate of L be wywogibes conſent and atd to the Treſyaſts, is a Pzin- 
tiptel in che Treſpalie; tg, as to me it appears, is very apparentin reaſon, 
ant agꝛres with our as 19 H. 6. 47. b. he wh is conſenting and ard⸗ 
irtg to thr . of falſe money; commits high Trealon, w he is Particeps 
Ehen | / Fact done: but it is held in Conyers tale, Mich. 1 3,& 14 


Elir, Drer 296. that in the famy cafe, tr one after the act done, knoto ofthe 
D receive the party, this is not Trrafon, but mit⸗ 


the Statute makes the retuewartyf + Joſuite-Taealon » of which he whore- 
ceives him cannot be indicted ; but it is miſp2iſion foꝛ any who receives him 
and doch not diſcover, acco2dinng to the reſolution in Coyners cafe. 


P aſch, 9g Jac, Regis. 
7 Sir William Chanceys Coſe. 


Tz this very Terme Dir William Chancey having the pꝛiviledge of this 
| Court, and being P2ifoner in the Fleet, was bꝛought to the Bar by Habeas 
Corpus by the Guardian de Fleere, who returned, that the ſaid Sir V Villiam 
was committed to the Fleet by fozce of a Warrant fzom, the high Commil⸗ 
—_—y in Eccleſtaſticall Cauſes : the Tenoꝛ of which Warrant fottowes in 
thele wozds: ; 


4 are to will and 3 du in his Ma jeſties Name, by vertue of his 
high Commiſſion for Cauſes Eccleſiaſticall, under the great Seal of 
England, to us & ethers directed, by force of a ſtatute in ſuch caſe provided, 
that herewithall you take and receive into your Cuſtody the body of Sir 
William Chancty Knight, whom we wilt that you keep and detain under 
Cuſtody, untill further order ſhall be taken for his enlargement, letti 
you know, that the cauſe of his Commitment 3s, for that being at the Suit 
of his Lady convented before his Highneſſe Commiſſioners Eccleſiaſticall, 
for Adulrery , ard for expelling fier from his company, and Co-habira- 
tion with another woman, without allowing her any competent mainte- 
nance, and by his own confeſſion convicted thereof; he was ther upon by 
order of Court enjoyned to allow his Wife a competent maintenance, ac- 
cording to his abilit q. and to perform ſuch Submiſſion and other order for 
bis Adultery, as by Law ſbouſd be enjoyned him. Which expreſly he refu- 
ſed 


— 
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Caſe. 


ſed to do, in contempt of his Ma jeſties ſaid Authority, to us on that behalf 


committed: Given at London 19 Partij 1611. ſubſcribed, 


London. 
Hen. — C Tamas. Morton, 
George Overall Zachary Pasfield, 


And it was moved by Nicolas. Ser jeant af Councell with Air VVilliam, 
that this return was inſuicient, fo2 two. cauſes, The one foꝛ thia, that Ad⸗ 
ultery ought to be puniſhed by theD2.inazy,and.is not ſuchenoz2mous Difence 
that it ſhall be puniſte d by the high Commiſſioners, upon which the Difen- 
der canurt have his appeal, az other remedy; And cleerly the Wife ſhall nat 
ſue thore to2 Alimony, Quod fuir conceſſum per Coke, VVarberton, and 
Foſler, but Walmlley doubted of Adultery; fo it ſeemed to him, that this was 
an-Dffence enoemous, 2. That by fozce of the Act 1 Eliz. the high Commiſ⸗ 
ſtoners cannot impriſon the ſaid. Dir William foz Adultery, nor foꝛ denyi 
Alimony to his Write (if that was within their Juriſdiction ). And a 
that the wo2ds of the Letters Patents gives them power toimpziſon the par⸗ 
tv, vet if the ac doth not warrant it, they cannot impꝛiſon him. And Dode- 
rigde, Derjeant to the Bing, of Touncell on the other ſide, dis not defend the 
impaiſonment to be lawfull ; And it was cleerly agzeed by Coke, Walmſley, 
Warberton & Fofter.that the Commiſſoners had not power to impꝛiſon him in 
this caſe: and Walmſley ſaid, that although they have uſed by twenty peara to 
impꝛiſon in ſuch caſe,without exception taken, vet when it came befo2e them 
tadicially, they ought to judge according to Law: And upon this Sir William 
Chancey was bailed : Alſo it was reſolved Per totam Curiam, that when up- 
on the returne it doth appear, that the mg pop is not lawfull,the Court 
may diſcharge him of i nt, but in this caſe , the Court thought fit 
rather to bail him, untill the next Term, and in the mean time to attend 
upon the Arch-biſhop, and to do that which of right and reaſon they ought to 
ds. Alſo it was reſolves that the return was inſufficient in fozm, 

1. It is net thewon when the Adultery was committed. | 

2, He was enjoyned ta allow his wife a competent maintenance, without 
any certainty ; And to perfo2m ſuch ſubmiſſion and other order fo2 his Adul⸗ 
terp, as by the Law he ſhall be enjoyned. and it is all infuturo and uncertain 
What 92der they will take, and pet faz the refuſall they impaiſon him: Allo 
they make their Tarrant by farce af a Cammiſſion to them and others di- 
reued, and do nat ſap,o2 toany four of them, ſo that it may appear to the Court 
that they who made the TWarrant had powe2 by the Commiſſion; alſo it is ſaid 
in the Warrant, that he was ſummoned by the oꝛder of the Court, Vide in 
my Treatiſe at large, the reaſons and cauſes foz why the Commilſioners 
(unleffe that it be in ſpeciall cafes ) may ſug and impziſon, Vide Paſch. 43 
Eliz, Rot. 1209. Ed, Thicknefle is impziſoned by the high Commiſſioners , 
and upon Habeas Corpus delivered by the Juſtices of the Common Pleas. - 


Paſche 
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84 Empringham's ? 

Caſe. 0 

P aſch. g Jacobi Regis. 
k. Sar, J this very Term a caſe was mobed in the Srar-Chamber, upon a Bill ex- 
chambei. hibited by the Attoꝛnep general againſt Robert Empringham, Wice Admirall 


in the County of York, Marmaduke Kettlewell, one oi the Marſhals of vd- 
miralty, and Thomas Harriſon, one of the Jnfozmers cf the Court of Admi⸗ 
ralty in the ſaid County, and they were charged with oppzeſſion and cxtor- 
tian, that thep had fined and impziſoned divers of the Kings Subjects in the | 
County of York, which no Judge of the Admiraltp can juſtifie, foꝛ that the 
Court is not a Court of Kecozd, but the pzoceedings there are accozding to the 
Civill Law, and upon their ſentence, Appeal and no Tait of Crroz lyeth ; 
Alſo the ſaid Empringham hath cauſed divers to be cited to appear befoze 
him foz things done in the body of the County ; as fo2 not repairing of the 
bancks of a River, which is within the body of a County: Alſo fo2 cutting 
of Trees upon his own ſoyl, and ſuch like, which were deferminable by the 
Common Law, and net befoze the Admirall, foz his authozity is limitted to 
the high Dea, and is out of any County : And foz theſe and other Dppꝛel⸗ 
ſions and Cxtoztions they were by ſentence of the Court of Scar-Chamber , F 
fined, imp2iſoned, and an award, that Reſtitution ſhouls be made &c. 3 


Trin. 9 Jacobi Regis. 


Emorandum, that upon Thurſdap befoze the Term of holy Trinity, 

all the Juſtices of England were bp the command of the king aſſem- 
bled in the Cauncell⸗Chamber at VV hirehall, where was alſo Abbor, grch- & 
biſhop of Canterbary, and with him two Biſhops and divers Civilians , # 
where the Arch⸗biſhop did complain of P2ohibitions to the high Commilli⸗ 
oners out of the Common Pleas, and the deliverp of perſons committed 
by them by Habeas Corpus, and peincipallp of Sir VVilliam Chancey, 
where J defended our pꝛoceedings, acco2ding to the Treatiſe which J made 
of it, and which J delivered befoze the High Commiſſioners : And after 
g2eat diſputation betwirt the Arch-b/ſhop and me, at laſt the 'Arch-biſhop 
ſaid, that he had a point not pet touched upon in mp Treatiſe, Which 
would give ſatisfaction to the Loꝛds, and to us alſo without queſtion , upon 
which he would relye; and that was the clauſe of reſtitution and annexa- 
tion, ſcil. And that all ſuch Juriſdictions, P2iviledges, Duperiozities , and 
Pzeeheminencies Spirituall and Cecleſiaſticall , as by any Spirituall 
power o2 authority hath heretofoze, oꝛ hereafter lawfully may be exerciſed 
oꝛ uſed, foꝛ the vif.tation of the Eccleſiaſticall State and perſons , and fo: 
refo2mation. oꝛder, and co2rection of the ſame , and of all Crro2s, Hereſies, 
Schiſme, & c. ſhail foz ever by authority ofthis preſent Parliament, be w 
nited and annered to the imperiall Crown of this Realm : And it was 
laid, that the Kings H. 8. and Ed. 6 gave power by their Commiſſions un- 
der the o2eat Seal to divers to impoſe Mules, &c. in Spirituall and Eccle⸗ 
ſiaſticall cauſes, &c. aud upon this he concludes , that inaſmuch as this 
had been uſed befoze 1 Eliz. this is given to the Queen Eliz. and her Succeſs 
ſozs: Allo inaſmuch as by the Statnte of 2 H.4, and 2 H. 7. the uril⸗ 
| diction 
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diction Eccleſiaſtical may fine and impziſon in certain particular cauſes 
Eccleſiaſtical, foz this cauſe Juriſdiction to fine and impꝛiſon in all Eccle- 
ſiaſtical cauſes is given to the Ling : And this he ſaid he uttered ta the 
intent that it may be anſwered ; To which J fo2 a time gave this anſwer, 
That it was god foz the Weal-publick, that the Judges of the common 
Law fi;ould interpret the Statutes, and Acts of Parliament within this 
Realm; and that if ſuch interp2etation ought ta be made, was abſurd and a⸗ 
gainſt Law and reaſon foꝛ divers cauſes, A 

1. Foz that if fuch wozd (lawfully)were omitted, that yet this Act, as ap- 
pears by the Title and Pꝛeamble, being an act of Reſtitution, ought to be in⸗ 
tended of lawfull jurildictions, pꝛiviledges, &c. | 

2, Theſe wozds, Heretofore hath, or hereafter lawfully may be exerciſed, 
& c. This woꝛd lawfully extends as well to times paſt,as to times future: 
And all this was affirmed by all the Juffices; - 

2, Jt was laid by me, that befoze the Statute of 1 Eliz, no Cccleſia- 
ftic all Judge may impoſe a Fine oꝛ Impꝛiſon foꝛ any Eccleſiaſticall oz Spi- 
rituall Offence, unlelle there be anthozity by act of Parliament: And this 
was ſo affirmed by all the Juſtices, that although in ſome caſes they may fine 
and inip2iſcn,that by this clanſe in all caſes they may fine and impꝛiſon, was 
ſo maniſeft.that it was not wozthy any anſwer : But now J have ſeen the 
Commiſſion made to Cromwell to be Uice-aerent, and other Commiſſtons 
to others by his appopntment, fo2 this, that he was imploped in the affairs of 
the bingdome, in which Tommilſſion are theſe woꝛds, Vide my Bok of Pre⸗ 
ſidents, the Tommilſion at large. N 

And atterwards in this very Term the p2ivy Council ſent foꝛ the Juſfl- 
ces et the common Pleas onely, and there the reaſons and cauſes of the 
ſaid reſolution were largely dehated, and oppoſition was made as murh 
as might be by Egerton Lozd Chancellor, but the Juſtices of common 
Þlcas remained conffant in their .fozmex, Dyinion ; and aſterwards the 
Councill ſerit fo2 the thief Taſtite of the Kings Wench, Juſtice Williams, 
Jufti:e Crook, Tanfield chief Baron, Snig, Altham, and Bromley, who 
were net acquainted- with the reaſong and cauſes of the ſaid Rule of the 
common Pleas ; no2 did they know fo2 what cauſe they came befo2e the 


Coumcill, and hearing the Lozd Chancello2 ackirme, that the high Com- 


millisners have alwayes by Act of x Eliz. impoſed Fines and Impꝛiſon⸗ 
ment fo2 exoꝛbitant Crimes ( withqut anv conference with us) were of a 
ſuddain Opinion with us, without any conference amongſt themſelves , and 
without hearing of the matter debated : And after at another dap this ve- 


ry Term, the ſaid Judges of the Rings Bench, Barons of the Erchequer , 


and Juſtice Fenner and Yelverron, who were omitted befozr, and We the 
Juſtices of the Common Pleas were commanded to attend the p2ivy 
Countil; And when we all were aſſembled, Wer af the common Pleas 
were commanded to retire, foz that, as the Lo2d Treaſurer ſaid, we had 
tonteſted with the Kino, and in our abſence the King and the Prince ſate 
with the Council, and then the Juſtices of the Kings Bench and Barons 
of the Exchequer, were ſeriatim with the Councill : And the King de- 
manded their Opinions in certain poynts concerning the high Commilli⸗ 
on, with which they were not acquainted befoꝛe, which were not related 
to us. In all which as appears, after they were not unanimouſly agꝛeed 
and after two houres and a halfe, Tee the Juſtices. of the Bench, 
Coke, VValmſley, Warberton, and Foſter, were commanded to come befoꝛe 
the Bing, the P2ince, and the Council, where the Bing declared, that by 
the advice cf his Conncill, and by the advice of the Juſtices of the Rings 


Bench, and Barons, he will refo2me the high Commiſſion in divers popnts 
| 2 and 


Stockdales Caſe in the ; 
Court ot Wards. 


and reduct it to certain Spirituall wadles, the hl. h a:tcc he will have 
to be obeyeo in all point: And the Lo2d Treaſurer ſaiv, that the pꝛincipal 
Feather was  plackt from the high Commiſſioners, and nothing but 
tkumps remaining; and that- they ſhould not intermendle with matters 
of impoꝛtance, but of petit Crimes; and this woz2d (Errors) being gene⸗ 
ral, ſhall be explained, and no Obligations ſhall be taken of the parties, 
as befoze abſuraly and unjuffly (as he ſaid } had been taken, and divers 
other things were refozmed, as he ſaid, but he did nat declare them in parti⸗ 
cular, | bY 

To which it was laid by me to the Ring, that it was naievous fo us his 
Juſti:es of the Bench, to be fo ſevered from our Baethꝛeu, the Zucices 


and Barons, but mot gie vous that they di tered from us in Opinion, 


without hearing one another; and efpecially fozaſmwh as we have pr. cr 
ded in the caſe of Sir VVilliam Chancey, and cther caſes con erging the 
power of the hich Commiſtioners in imyofing of Fines and upꝛiſon' nent 
judicially in open Court, upon argument at the Bar and the Bench, where 
it was reſulvcd bv us, that the hich Commiſiianei s cannat fine ant i;np2i"o, 
but in certain caſes $; and the judicial courſe oucht to be jadicially reverſed x 
But I ſaid to the Ring, that when we the Juffices of Common leas ſre the 
Commiſſion newly refozmed, we will, as to that which is of richt, ſeen to la⸗ 
— expectation ; and ſo we departed without any venagy ol bar 
pimans, 


Trin. 9. Tac, Regis, 
Stockdalcs Caſe in the Court of Wards, 
He King by his Letters Patents, dated 9. April, the ninth vear of his 


Raign, g2aated, aſſigned and ſet over to V V illiam Stockdale, in theſe 
wo2*s; | 


Such and ſo many of the Debts, Duties, Arrerages, and Summs of Money, | 


being of Record in our Court of Exchequer, Court of Wards and Liveries, 
Court ofthe Dutchy of Lancafter, or within any other Court or Courts 
within this out Realm of England, or being of Record in any of our ſaid 
Courts, & c. in any year, or ſeyerall years from the laſt yeer of the Raign of 
H. 8. untill the thirteenth yeer of our late Dear Siſter, as ſhall amount to 
the Summe of a rhouſand pound, to have, take, levy, recover, and en joy the 
ſaid Debts, Duties, Arrerages, and Summs of Money amounting unro the 
Summe of athouſand pound, before in and by theſe preſents given and 
7 won to the ſaid William Stockdale, his Executors, Adminiſtrators, and 
Aſſignes. 

And in this caſe divers points were reſolved, : 

1. T hat the ſaid gꝛant of the King is void foꝛ the incertat*ty , foz by the 
G2ant no debt in certain may pals, and if it cannet paſs by the G2ant 
at the beginning, it ſhall never pals, as this caſe is: As if the Bing hath 
a hundzed acres of Land in D. and he gzants toa man twenty acres of the 
Land in D. without any deſcribing ef them by the Rent, o? Occupation, 
o2 name, & c. this G2ant is void, and in the caſe of the King, the Patentee 
ſhall not have his election, as he ſhall in the caſe ofa common perſon ; but 
in caſe of the King, if the twenty acres are deſcribed, oz by abuttals, o: 

by 


3 8 
N 83 
A 


—_ WW TTY > C9 we ep CF 


by name certain in the particular, this is goov demonſtration which tw —_ 


acres ſhall paſe. 

2. Wihere the Patenteg elaiweshy fozce gf this woꝛd Arrearagia, to have 
arrearages of Ments, Keliefo, and mean Rates of Lands, & c. in the Comt of 
Wards, & c. 

It was reſol ved cleerly, that he ſhall not have them, it the Patent had nat 

e further; faz inalmuch as this wozd Arrerages is coupled with theſe 00 108 
s, Duties, and with theſe wo2ds ſubſequent (Dumms of Poney) it ha 
be intended of arrexages of things perſonal, and nat of things real as of arrera- 
ges of accompt of Poneys delivered in ]2eſt, & c. 

But the P2oviſo in the end of the Patent, ſcil. P2zovided alwayes, that 
the ſaid V Villiam Stockdale ſhall take no benefit by any means of arrera ges 
of any Rents, Keliefs, Lenths, o2 annual Papments what dever, untill 
Sir Patrick Murrey and others be ſatiſfied and paid the Sum ne of x 0000 l. 
c. hath well erplained what arrerazes the King intended, viz. of 
Kents, 8c, and ſo to conſtrue one part of the Patent by the other; But cleer- 
—— Rates are not within the ſaid words, foz they are the pꝛaũts of de⸗ 

n Land. | 


Trin. 9. Jac.Regis, 


TY men playing at Bowleg at gzeat Marlow inthe County of Kent, 


two of them fell out, and Nuarrelled the one with the other, and a third Man- flaugh⸗ 


man wha had not any Quarrel. in revenge of his friend, ſtruck the other with ter. 


a Bowl,of which Blow he Dyed ; This was held Man⸗aughter, foꝛ this, that 
it hapned upon a ſuddain motion in revenge of his friend. 


In the very ſame Terme a ſpeciall Uerdic, being divers peares paſt 
found in the County of Hereford, the effect of which ; That two _ 
combaring together, rhe one of them was ſcratched in the Face, and his 
Noſe voided agreat quantity of Blood, and he ſo runne three quarters of a 
mile to his Father , who ſecing his Son ſo abuſed, and the Blood run from 
him, and his Cloaths and Face all Bloudy, hetook inhis hand a Cudgell , 
and went three quarters of a mile to the — where the other Boy was, 
and ſtruck him upon the head, upon which he dyed. And this was held but 
Man⸗ laughter, foꝛ the ire and paſſion of the Father was continued, and 
there was no time that the Law can determine that it was ſoſetled, that 
it ſhall be adjudged in Law, Malice pzepenſe ; and this caſe was moved ad 
menſam, &c. A 


Mich. 


88 High Commiſſion. t 


Mich. . Iac. Regis. 


i 72 Emorandum, that upon Thurſday in this Term, a high Commiſſion in 
1 Mz Eccleſiaſtical was publiſhed in the gzeat Chamber of the arch⸗ 
biſhop at Lamberh, in which J with the chief Juſtice, chief Baron, Juſtice | 

Williams, Juſtice Crook, Baron Altham, and Baron Bromley, were named 
Commiſlioners, a mongſt all the Loꝛds of the Council, divers Biſhops, attoz⸗- 

ney, and Sollicitoz, and divers Deans and Doctozs of the Canon and civil 

Lawes; and J was commanded to ſit by fozce of the ſaid Commiſſion, which # 

refuſed fo2 theſe cauſes. | 2 

1. Foz this, that J, noz any of my Brethzen of the common Pleas | 

were acquainted with the commiſſion, but the Judges of the Kings Bench 


were. | 
2, That J did not know what was contained in the new Commiſſion, 
and no Judge can execute any commiſſion with a god conſcience without 
knowledge; and that alwapes the g2avity of the Judges hath been toknow #* 
their commiſſion, foz Tantum fibi eſt permiſſum, quantum commiſſium : # 
And if the commiſſion be againſt Law, they ought not to ſit by vertue ol 
3. That there was nat any necellity that J ſhould fit, who underffand no- | 
thing of it, ſo long as the other Judges were there, the advice of whom had been 
had in this new Commiſſion, 9 
4. That J have endea voured to infoꝛm mp felf of it, and have ſent to the Rolls 

to have a copy of it, but it was not enrolled. 5 
5. None can ſit by fozce of any commiſſion, untill he have toke the 
Dath of Sup2emacy, accozding tothe Statute of 1 Eliz. And fo2 this, if they 
will read the commillion ſo that we map hear it, and have a copy to adviſe # 
upon it, then J will either fit o2 ſhew cauſe to the contrary, But the Lo2d 
Treaſurer would foz divers reaſons perſwade me to fit, which J utterly de- |? 


nved, : : | Ke 
And to this the chief Juſtice, chief Baron, and ſome others of the Jud⸗ 

ges ſeemed to incline, upon which the Lozd Treaſurer conferred in pꝛi⸗ 

vate with the Arch- biſhop Bancroft, who ſaid to him, that he had appoint- 

ed divers canſes of Yereſie, Jnceſt, and enoꝛmaus Crimes to be heard up- 

on this day, and fo2 that he would pꝛoceed; but at. laſt he was content that 

the Commiſſion ſhould be ſolemnly read, and ſo it was, which contained 

thꝛee great Skins of Parchment, and contained divers poynts againſt the 

Laws and Statutes of England: And when this was read, all the Judges 

rejopced that thev- did not ut by force of it: And then the Lo2ds of the 

Council, Viz. The Arch⸗biſhop, the Lo?d Treaſurer, the Lo2d pꝛivy 

Scal, the Lo2d Admiral, the Lozd Chamberlain, the Carl of Shrewsbn- 

ry. the Carl of Worcelter, with the Wiſhops, tok the oath ef Supzemacy 

and Alleageancc, and then we as Commiſſioners were required to take the 

Dath, which I refuſed untill Jhad conſidered of it: Wut as the Subject of 

the ing, J and the other Judges alſo tok the Oath of Supꝛemacy and Al- 

leageance. 

. Then the Lo2d Arch-.iſhop made an D2ation in commendation of the 
care and p2ovidence of the Bing fo2 the peace and quiet of the Church; Al- 
ſo he commended the Tammilſſioners, alſo the neceſſity of the Commiſſion 
to pzoceed ſummarily in theſe daves, wherein ſins of deteſtable nature, and 


Factions, and Schilms did abound, and pꝛoteſted to p2occed ſincerely by 
foꝛte 


W 
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fozig ot it, ant then he rauled 10 v called a moit blaiphemous Yeretick, and 
after him another, ho was brought thither by his appointment, to ſhew to the 
Lords and the <uditory the necellity of that Commiſſion. 

And alter, the z:rch-biſhgy came to the chief 7 — and to me, and pꝛo⸗ 
miſed us, that we ſhoul have a Copy of the C ion „ and then J ſhould 
obſerve the diverſity between the old Commiſſion and this; and all the time 


that the long Tommiſſion was in reading, t ath in taking, and the Ora⸗ 
tion made, J dard ant ls n M. dh Ei a the Arch-biſhop any 
the Lo2ds, and ſo by my example did all the reſt of the Juſtices. 

And the Arch-hiſhop ſaid, that the King had commanded him to ſit by ver- 
tue of this new Commiſſon, in ſome open place, and at certain dates: And fog 
that cauſe he had appointed the gzeat Chamber at Lambeth in Winter, and 
the Hall in the Summer; and every Thurſday in the Term time, at two of 
the Clock in the after-non., and in the ſoꝛe non, he would have a Sermon 
fo2 the better informing af the Commiſſioners of their duty, in the true and 
lincere execution of their duties. | 
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Mich. 9 Jacobi Regis. 


P this ſame Term the Illue in an Information upon the Statute 2 H. 6. 
« I5, was tryed at the Bar, and upon the evidence upon the wonds ofthe ſaid 
Ac, which are that every perſon which letteth o2 faſtneth in the River of Tha⸗ 
mes, any Pets oz Engines called Trincks, oꝛ any manner ef Nets, ta any 
Poſts, Boats, Anchoꝛzs, oz the like thing, to and continually day and night, 
loꝛfeiteth to the ing a hundred ſhillings, for every time, & c. and the Defen- 
dants having ſet and faſtned Nets called Trincks, in the Kiver of Thames, 
&c, to Boats day and night, foz ſo long time as the Tyde did ſerve, and not 
continually; 224115 | x | 

The queſtion was, if this was within the Statute. And it was cleerly re- 
ſolved,that it was within the Statute z fo2 the Nets called T2incks, cannot 
ſtand, but faz ſa long as the Tyde ſerves: And foꝛ this, the woꝛd Continue *' 
ally ſhall be taken continually ſo long as they may ſtand to take Fiſh, and 
as the time of fiſhing endures, bet in the day oꝛ night, foꝛ Lex non incendic 
aliquid impoſſibile, fo otherwiſe the Law ſhould nat be of any efec : And al- 
though that it was ſaid, that this Statute remains in force, and if any had 
complained of any oftyice agaiv# it; he ſhall ve puniſhsd, but the reaſon fo: 
why no execution hath been made of this Aa, was foꝛ this, that none ſhall have 
benefit by the Suit but the Ming only, foꝛ the penalty is only given to the 
King. And as it doth appear by the Preamble, and inthe Proviſo in the Act, 
the manner of the Nets was not the cauſe of the making of the Act.fo2 by the 
Proviſo everp man may fiſh in his ſeaſonable time with Trincks, if they 
are of Afſiſe, drawing and conveying them with their hands, as other Fiſhers 
do, and not faſtning them to Poſts, Boats, oꝛ Anchozs, &c, contin nally to 
frand ; fo2 the milchief was, hy faſtning them, and the ffanding of them 
continually , the bꝛond and fry of Fiſh were deſtroyed , and diſturbance 
made to common paſſage of Ueſſels, as Weers, Lidels , and other 


ngines. 
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Mich. 9 Fac, Regis. 
Shulter's Caſe in the Star-Chamber. 


1 Camera Stell. the Caſe wasſuch ; Jchn Shulter of Misbich of che age 
*of 115. years had Iflue John his eldeſt Son, and others, Mig. Chriſtophe 2, 
Ric hard, xc. and being ſciſed of Lands in Fee of the value of a hundredmarks, 
per annum, his eldeſt Son being dead, and his Grand- child Icha being within 
age he intended, and ſc gave direction to make a leaſe of a Farm called Kou- 
ſhall ro Chriſtopher during the minority of his Grand- child, rendring the an- 
tient Rent, with power of Revocat ion: and of Lands in Patsbuty to the ſaid 
Ric hard, in the ſame manner, and for the ſame time: and C hriſfopher and Rich⸗ 
by the Covin and aide of one TUimdrof a Scrivener, 24 Tliz.drew and ingroſ- 
ſedtwo ſeverall Leaſes of the Pręmiſſes ſeverally to Chriſtopher and Richard 
ard, for one and fifty years, tendring but four pence per annum, and without 
any power of Revocation: And John Shulter the Grand- father could read and 
wrue very well, but by reaſon of his great age was blind; and Woodrof de. 
clared to him, that the effect of the ſaid Leates: were in all points according 
to his direction: And uponthis the ſaid John Shulter, rhe Grand- fat her, ſea- 
led and deliveredas his Deeds, 5 11 

And it was reſolved by the Koꝛd Elleſmere Chancelloz, and the two chief 
Juſtices, that the ſatv Indentures rould not bind the laid John Shulter, 
foꝛ this, that he was blind, and like to one who could not read at all; and 
that the effect being declared unto him in other manner then in truth the In⸗ 
dentures were; It did fully agzee with Manſers Cale in the ſecond part of my 
Kepozts, fol.4, - FOE 5 1 
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Mic. 9 Jac. Regis. 5 
Sir Anthony Albley's Caſe. 5 


Ctween Sir Anthony Aſhly Knight, Blaintiff, and Sir James Creigh- 

ton, Knight, Hercules Hunnings, John Cantrell Servant of Hunnings, 
Thomas Hampton, Archibald Sterling, Servants to Sir James Cteighton, 
Henry Smith, Mary Rice, and divers others Defendants, the Taſe was 
thus: ie Bn * | 
\ 17 RS Creighton had bought a pretended right oĩ and in the Man- 
nor of Lvddy and Nilliſent , and divers other Lands: of which Sir Ant ho⸗ 
ny had long poſſeſſion; upon which divers motions were made concerning 
Fines acknowledged to be aid, tc. in the Common Wench, and Sir 
James C2ecighton nor prevailing in it, and Sir Anthony ( for divers miſde - 
meanors only, heard before the Lords of the Council, ar the Council Table, 
being dicharged to be one of the Clerks of rhe Councill and in great 


diſgrace he entered into a wicked. and damnable Conſpiracy with the o- 
K cher 
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ther Defendants, ro accuſe rhe ſaid Sir Anthony of ſome hainous and capi- 


tall Crime, by which he ſhould forfeit all his Land to the value of two 
thouſand marks per annum, and his Goods and Chattels to a great value, 
which they ſhould ſhare a ongſt them: And in the end, Hrury Smith , 
who had be Inthe 

James, and others, to accuſe rhe ſaid Sir Anthony, of the Murther of one 
William Rice, who was the Husband of the ſaid Warp Rice, one of the 
Defendants, which William Kice was dead above eighteen years before, 
upon ſurmiſe made by Sir James Creighton , char after the Attainder of 
Sir Anthcny Aſhley, Smith ſhould have a Portion of five hundred pounds 
in money;and that Sir James ſhould procure of his Uncle, the Captain of 
the Guard, a place of the Guard in Ordinary, and procure the King to 
grant protection to the ſaid Smith againſt his Creditors, and a generall 
Pardon of all Offences, but he would not make any accuſation of the ſaid 
dir Anthony untill he had aſſurance of it; And upon this, Articles by wri- 
ting Indented, were drawn and ingroſſed by one Thomas Mod, a Scrive- 


ner, who dwelt in an obſcure place about the Tower, made between Sir 
James Creighton of che one part; and che ſaid John Cantrell, Servant to 


Hunnings, by che conſent of Smith, and co his uſe, on the other part, by 
which Sir James covenanted, that the ſaid John Cantrell and his Heirs af- 
ter rhe conviction and attainder of Sir Anthonp Athley, {hall have the ſixth 
part of his Mannors, Lands, Tenements, and. Herediraments, Goods and 
Chattels in fix parts to be divided, in confideration that Cantrell covenan- 
tedꝭ tc. that he ſhould procure witneſſes to convict the Plaintiff of Murther, 
or other Capt iall Crime, and to deliver to Sir James Creighton a true 
particular of all rhe Lands Goods and Chattelg of Sir Anthony , which 


Articles were ſealed and delivered by Sir James Creighton, 16. Feb. Ann 7. 


Jac. And at the ſame time he was bound to Cantrell in an Obligation of 
eight thouſand pound for performance of the ſaid Articles, and after, wich- 
in two daies after the ſaid Articles were ſealed and deliveted , Yenrv 
Smith counterfeited himſelf to be ſick, and then he revealed the ſaid Myr- 
ther in diſcharge, as he pretended, of his conſcience, and accuſed himſelf 
of poyſoning of the laid William Rice, by rhe commandment of the ſaid 
Sir anthony Achlep, ſo that de himſelf was. the Principall ; And upon this 
Sir James Treighton procured rhe ſaid Mary Rite, late the VVife of the 
ſaid William Rice, to prefer a Petition to the King, importing the accu- 
ſat ion aforeſaid : the King referred the Petition to the chief Juſtice of the 


Kings Bench, ro examine the caule andthe VVit neſſes on both ſides, the 


which he did, and certified the King that he had found a falſe Cohſpiracy, 
to indict Sir Anthony without any juſt ground; and certified alſo the ef. 
fect of the ſaid Articles, upon which the King after conference with his 
privy Council, and by their advice thought the matter neceſſary to be 


heard and ſentenced in the Star- Chamber, the which matter upon ordina- 


ry proceedings was heard by fix daies in the very fame Term : And it 
was objected by the Councel of the Defendants, that rhe Bill upon the 
ſaid Conſpiracy did not lye, and that it ſhould be dangerous to maintain 
it; for if it ſhould be lawfull for every one whois accuſed, or was in fear, 
to be accuſed of any capitall Crime, to exhibite his Bill in this Court az 
gainſt the Accuſer and all the witneſſes, and by many captious and intri- 
cate Interrogatories ſeverally to examine them, to find contrariety in them 
in circumſtances; This will deter men to proſecute againſt great Offen- 
ders, and thence great Offences will paſſe unpuniſhed, which will be dan- 
gerous tothe weall publick, and by the Law Conſpiracy lies when a man 
is indicted, and Leg itimo modo acquietus; but here he was never indicted , and 

; for 


en the Servant of Sir Anthony, was ſuborned by the ſaid Sir 
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for that it may be, that Sir Anthony is guilty of the ſaid Crime, and the are 
all mouthes (topped to ſay the contrary, 3 ME 

But to that it was anſwered and reſolved by the Lozd Chancelloz, the tua 
chicf Juſtices, and all the Court that in this caſe the Bill was maintatnable, 
althaugh that the party accuſed was not indicted and acquitted hefoze, as it 
was reſolvsd in this Tourt, Hil.8. Jac. in Poulters caſe, and for the reaſons 
and cautions there expreſſed ; Alſo1n this caſe at the Bar, be Sir Anthony 
guilty oz nat guilty of the ſaid Purther,yet the Defendants are yunill;able fog 
the gꝛeat t hainous miſdemeano2 and conſ piracy, ſc. b promiling of the laid 
Bꝛibes and Rewards to ſabozn the ſaid Henry Smich to accuſe the P laintift᷑ of 
the ſaid Purther eighteen peers paſſed,s the Articles in wziting to ſhare and 
divide the Gate of Dir Anthony after the Attainder ; fo2 this cozrupt Cons 
—— gzeat and perilous pꝛactiſe and milde meauaz; the Defendants 
all be puniſhed, let Sir Anthony be guilty oz not of the ſaid Crime, And it 
is a gꝛeat indignity ofered ta the Bing foꝛ any Subject, ta preſume to coven⸗ 


— 


ant oz aſſume, that the King ſhall grant pꝛalectian de pardon, oꝛ that the Cf 
tate of any man ſhall be ſhared and divided befaze his Attainder. 
So that although that the Court will not enter into the examination of the 
Crime, pet it appears by the Teſtimanp of a gzeat number ot Witneſſes, that 
the ſaid William Rice did net dye of any poyſoning, hut of another hozrible 
difeaſe, that he had got by his wicked and dillolute life, which with reverence 
Le grand Pox. cannot be ſpoken, { | | 
And in this caſe it was reſolved, that if Felony be done, and one hath ſuſ- 
pition upon pꝛabable matter that another is guilty of it, becauſe that he had 
part of the Goods robbed, and is indigent,o2 of evill fame;o2 if the party be in- 
dicted oꝛ if Purther be committed, and one is ſeen neer the place, oz comming 
with a Swoꝛd o2 other Weapon embrued with blodd, o2 that he was in com- 
pany of Felons , oz hath carried the Goods ſtoln to obſcure plates, o2 ſuchlike K 
things, theſe are good cauſes of ſuſpition, and by reaſon of this he may arref 
the party ſo ſuſpected, tothe end that he may ſubject him to Juſtice. | 
But in this caſe three things are tobe obſerved, | | 
1, That a Felony be done. I 
2, That he who doth arreſt, hath ſuſpition upon p2obable cauſe, which mag 
be pleadedand is traverſable, . | . 
3. That he himſelf who hath the ſuſpition, arreſt the party. | 
Fo2 he cannot command another to do it, for ſuſpition is a thing indivi- 
duall and perſonall,and cannot extend to another perſon then to him who hath 
if, 
Allo it was reſolved,that if Felony be done,and the common fame and voice 
is that one hath committed it, this is good cauſe fo2 him who Knows of it to ar- 
reſt the party, to the intent that he may be brought to Juſtice, but none can 
arreſt the party ſuſpected by the command of him who hath the ſuſpition , and 
wich this agꝛees the Book in 2 H. 7.15, 16. 15 H. 7. 5. 20 H. 7. 1 2. 21 Hl. 
7. 28. 7 Ed. 4. 20. 8 Ed. 4. 27. 11 Ed 4. 4. 6. 17 Ed. 4. 5. 6. 20 Ed. 4. 6. b. 
7 H. 4. 25. 27 H. 8. 23. 26 H. 8. 9. 7 Eliz. Dy. 226. 3 
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Bre ve de He- 
retico combu. 


De Heretico comburendo lyeth; and it ſeems to me cleerly that it doth . rendo,lyeth nor 
3. at this day, Ct. 


in my ſaid repozt, and upont certain P2eſidents which paſſed in the time of 
Quten Elizabeth, upon fozmer P2eſidents, although the Statute of 2 Hl. 
4. was enfo2ced, and without conſideration (as J have heard) of the Autho⸗ 
rities cited by me in my ſaid Repozt, they certific the King, that a Tait 
De hererico comburendo lyeth upon a conviction befoze the D2dinary, but 
that the moſt convenient and ſure way was ta convict the Pereticke befoꝛe 
ths hich Commiſſioners. | | 


q | Paſch. 10 Iac, 


The Lord V aux his Caſe. 


N this Term, the Lozd Vaux was indictedof a Pzemunire in the Kings 

Bench upon the new Statute, fo refuſing the Path of Alleageance , 
and upon this he was Arraigned, and P2ayed that he might be tryed Per 
pares. | | 

But it was reſolved, that he ſhall net in this caſe be tryed by his Peers 
fa2 the Statute of Magna Charta. cap. 29. Nec ſuper eum ibimus, nec ſupzr 
eum mittemus, niſi per ale judicium parium ſuorum, is only to be under⸗ 
ffod of Treaſon, Milpꝛiſion of Treaſon, Petit Treaſon, and Felony, 
and of Acceſſozies to them, & c. But P2emunire is but a Contempt, and 
Pardon of all Contempts pardons it; and foz this cauſe it thall not be Per 
pares. 

And upon this the L o2d Vaux did confeſs the Indictment, vide Lamb. Iuſt. 
del pace 520, Dalliſons Repozt acco2dingly : That of Riots, Routs, unlaw- 
full 4femblies, & c. a Peer af the Realm ſhall not be tryed Per paces, vide 
Stamford, & c. 
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Counteſſe of S hrewsburics Caſe: 


JF this Term, befoze a ſelec Council at York-Youfe, Scil, The Lon ÞÞ 
Chancelloz, the Arch-biſhop, the Duke of Lenox, the Earle of Northamp. 
ton, Lo2d pivy Deal, the Carle of Suffolk, Lozd Chamberlain, the Carl of 
VVorceſter, the Earle of Pembroke, Uiſcount Erskin, Uiſtount Rochfard, 
the Lo2d Zouch, the Lozd Knolls, the Lo2d V Vooron, the Chantelloꝛ o. the 
Exchequer,the Chancelloz of the Dutchy, Fleming chief Juſtite of the ; ing 


Bench, Philips Baſfer of the Kolls, Coke chief zuſtice of the common j3leag, 


and Tanfield chief Baron; | 


The Connteſſe of Shrewsbury (the Wife of Gilbert, Carl of Shrewsbury) 


then P2ifoner in the Tower was b2ought befoze the ſaid Lo2ds, and by the 
Attoznep and Sollicito2 of the Ring, was charged with a high and g2eat con⸗ 
tempt of dangerous conſequence ; fo2 they declared that the Lady Arbella 
being of the Blot-Royall, had married | Seymer, ſecond Son 
af the Carl of Hertford, without pꝛivp o2 aſſent of the E 1 G, fox 
which contempt the ſaid Seymer was committed to the Tower, and had 
eſcaped and fled beyond the Seas; the Lady Arbella being under reſtraint 
eſcaped alſo, and Embarqued her ſelf upon the Sea, and was taken befoze 
the got over; of which flight of the ſaid Lady Arbella, the ſaid Coun⸗ 
teſſe being her Aunt, very well knew and abetter, as is directly p2oved by 
Crompton, and not denyed by the Lady Arbella: And admit it, that the 
Lady Arbella had no evill intent againſt the Ling (who had alwaves a azeat 
and ſpeciall care of her, and was very bountifull uato her, untill her mar⸗ 
riage with the ſaid Seymer, which was the Pomum vet itum) pet when te 
fled, and when the ſhould be invironed with evill Spirits, Cum perver- 
ſis perverti poſſit, and when ſhe ſhall be in ancther Sphere, ſhe will move with 
the ſame D2be. ; : . 

And the Loꝛds of the pꝛivy Council knowing the Arcana imperii, did 
ſhew divers perilous conſequences, and the rather fo2 this, that the laid 
Counteſle is an obſtinate Popiſh Recuſant, and, as was ſaid, per verted allo 


the Lady Arbella. 
Now the Charge was in two povnts. 


1. That the ſaid Counteſſe of Shrewsbury, by commandment of the Bing, 
being called to the Council Table, befoꝛe the Loꝛds of the Council at VVhite- 
hall, and there being required by the Loꝛds to declare her knowledge touch⸗ 
ing the ſaid popats, and to diſcover what ſhe knew concerning them, fo2 
the ſafety of the Bing and quiet of the Kealm, ſhe anſwered, that ſhe would 
net make any particular anſwer ; And being again asked by th: ings com- 
mand, by the Touncil at Lambeth, and being charged again ts anſwer to the 


ſaid poynts, he refuſe>,fo2 two cauſes. 


t. Fo2 that ſhe had made a raſh bow. that ſhe would nat de-lare any thing 
in particular touching the ſaid poynts ; and voz that (as che laid) it was 
better to obev God then Pan. 


2, She 


1 th; Law of England (moze then any other Law ) attribute to the * 


Counteſſg of Shrewsburics 
Caſe. | ; 


2. She {twd upon her pꝛiviledge of Nobility, ſcil. To anſwer onely when 
ſhe was called judicially befoꝛe her Peers, fo2 that ſuch pꝛiviledge was 
allowed (as {he ſaid ) to V Villiam Tarl of Pembroke, and to the Loꝛd 


Lumley. 


2. The ſecond poprt of her charge was, that when ſuch anſwer which the 
had made was put in TW2iting, and read to her, yet the refuſed to ſubſcribe to 
it, which denial to diſcover and diſcharge her conſcience in a caſe which tou- 
cheth the ſafety of the king and quiet of the Realm, was urged by the Kings 
Council to be a g2eat and hich contempt, and that Nobility hath not any 
ſuch pꝛiviledge as is alleadged, noꝛ any fuch allowance as was ſuppoſed ; 

and that raſh and illegal Uowes make nat an ercuſe, and that this 12 zeſt- 
tent being now upon the Stage, was of very dangerous conſequence : 
And the ſaid Counteſſe hearing the charge, yet perſifted in her obſtinate 
refuſal, foꝛ the ſame reaſons and cauſes upon which ſhe had inſiſted befoze + 
And the Lo2d Chancelloꝛ began, and the Archbiſhop, and all the other Lozds 
began with the firſf,and adjudged it a gꝛeat and high contempt ; and the Lo2d 
Chancellsz ſaid.that that was againſt the Law of England, with which all the 
Loꝛds ag2eed. : 

And that no ſach allowance was given to the ſaid Carl of Pembroke, o: to 
the Led Lumley inreſpec of their pꝛiviledge of Nobility, but that they were 
Voces populi, & ideo non audiendz : And the Loꝛd Arch-biſhop pꝛincipally 
p2over,that as well the contempt. as the ſaid raſh Tow was againff the Law 
of God, which he and the Carl of Northampton peincipally p2oved by divers 
Texts and Examples in help Scripture. 

And the effect of all that which the thꝛee Juſtices ſakv, was, that after the 
Sentences cf all the learned, pꝛudent, and honourable Perſonages and Coun- 
cello2zof Eſtate, they might well be ſilent ; but in regard that Silent ium in 
Senatu eſt vitium,they would ſpeak ſomething, bꝛiefly, V 12, 

That th2e& things in this caſe are to be well conſidered. 

1. Whether the refuſals afoꝛeſaid of the ſaid Countelle were Dffences in 
Law againſt the King, his Crown and Dianity. . | 

2. What manner of pzoceeding this is, and whether it was juſtifiable by 
P 2eſident o2 Eeaſon. 

- 3. What is the demerit ofthe Offences, and hol puniſhable. 

Ss tothe firſt it was reſolbed by the Juſftces and Paſter of the Roilz, 
that the denying to be examined was a High and a gꝛeat contempt i Law, 
againſt the King, his Crown and Dignity ; and that if it ſhould be permit- 
ed, it would be an occaſion of many High and dangerous Deſignes againk the 
Bing and the Realm, which cannet be viſcovered : And uvon hope of Impu⸗ 
nity it will be an encouragement to Ockenders, as Flemming Juſtice ſaid, to 
enterpꝛiſe dangerous attempts. f a 

And the Paſter of the Rolls ſaid, that it was not any pꝛiviledge of No- 
bility, torcfaſe to be examined in this caſe, no moze then to any Sub⸗ 
ject, 
©lfe, if one that is Noble, and a Peer of the Realm, he ſued in the Star⸗ 
Chamber, 02 in Chancery, they ought to anſwer upon their Dathes, and 
may be examined in the Star-chamber upan Interrogatoꝛies upon their 
Dathes : Smd if one who is Noble be p2oduced as a Witnefſe between 
party and party, he ought te be ſwozn, 02 otherwiſe his Teſtimony is ok no 
Calne ; and fo is the common experience in the ſaiv Courts: And the 
chiz*Tuſfice ſaid, that fozaſmuch as where D2der is neglected confuſion 
viii follow, he would recite fome of the honourable Peiviledges which 
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The Counteſſe of Shrewsburies 
Caſe. : $ 


lity of England in legal pꝛoceedings; and they will net be impertinent, but 
give a gꝛeat light to the caſe now in hand. | 

I, Ik a Baron, Uiſcount, Earl, o2 other Lozd of Parliament and Peer 
of the Kealm be Plaintiff in any action, and the Defendant will plead that 
the Plaintif is not a Baron, Uiſcount, Carl, 8c, as he is named in the 
TUzit, this ſhall not be tryed at the common Law by Jury, who map be 
co2rapted,noz by Witneſſes,as in the ©tar-chamber, o2 Chancery, who may 
be ſubozned ; but it ſhall be tried by the Recozd in Chancery, which impozts 


by it ſelf ſlid truth; ſo g2eat regard hath the Law to the tryall of their Hon⸗ 


our and Dignity, &c. | 4 wo, 
2, Their perſons have many Yonourable Pz2iviledges in Law, 


r. At the Suit of a Subject their bodyes ſhall not be arreſted ;neicher Ca- 
pias nor Exigent lyerh againſt them. 


2. For the Honour and Reverence which the Law gives to Nobility, their 
Bodyes are not Subject to Torture in Cauſa criminis Leſe Majeſta- 
tis. 


3, They are not to be ſworn in Aſſiſes, Juries,or other Inqueſts. 


4. If any Servant of the King, named in the Chequer Noll, compaſs or in- 
tend to kill any Lord of Parliament, or other Lord of the Kings Coun- 
cil, this is Felony. | 


5. In the Common Pleas, a Lord of Parliament ſhall have Knizhes retur- 
ned on his Fury, 


6. He ſhall have day of Grace. 


7. A Lord of Parliament ſhall not de tryed in caſe of Treaſon, Felony, or 
Mitprifion of them, but by choſe who are Noble and Peers of the 
Realm, 


8. In Tryal ofa Peer, the Lords of Parliament ſhall not ſwear, bur they YH 
give their Judgment Super fidem & ligeantiam Domino Regi debitam, | 
ſo that their faith and alleageance Rands in equipage with an oath in 
the caſe of a common perſon in tryal of Life: And rhe Writs of Par- 
liament directed to the Lords of Parliament, are Sub fide & ligeantia 
Cc. And the reaſon and cauſe that the King gives them many other 
Priviledges is for this, becauſe all Honour and Nobility is derived 
from the King as the true Fountain: And the King honours with No- 
bilit y, for two cauſes. 


: ry 4 
1. Ad conſulendum, and for that reaſon he gives them a Robe. 


2. Ad defendendum Regem & Regnum, and for that cauſe he gives them a 
Sword. N 


And ſoꝛasmuch as they derive their Dignities accompanied with all thoſe 
Honourable Þ 2iviledaes from the Ming, to deny to anſwer, being recuired 
thereto by the Bing, toſach popnts as concern the ſafety of the King and qui⸗ 
ef elthe Real n, is a high contempt and diſcbedience, accompanied with g2cat 
ingzatitude. 

This 


r- 


he Counteſſe of Shrewsbucies 


This deniall is contra Ligeantiam ſuam debitam, againſt the faith and 
alleageance oi a perſon Foble, due to the Ling , and which the Law azeatly 
eſteems. 8 wy . 

And that this denping is againſt her faith and allegeance, appears by the 
ancient Path of © Uleageance, which is impꝛinted in the heart of every Subject, 
Scil. Ero verus & fidelis, & veritatem præſtaho Domino Regi de vita & mem. 
bro & de terreno honore, & vivendum & moriendum contra omnes gentes 
& c. Et fi cognoſcam aut audiam de aliquo damno aut malo quod Domino 
Regi evenire poterit quod non revelabo, &c. And this Dath of Alleageance 
is commion to all Subjeds, as well thoſe of the Nobility as Comminaltp: Wut 
the Law hath g2eater account of the Faith and Alleageance of a Noble man, 


3 then al one ot the Commons, fo this, that the b2each of their alleageance ds 


more dangerous tothe Bing and Eſtate, foꝛ Corruptio optimorum eſt peſ- 
{ima ;anv foꝛ this reaſon, the Counteſſe by her alleageance was bound, with- 
out being demanded, to reveal to the King what ſhe knows concerning the 
P2emiſles,upon which g2eat miſchief may happen to the King and theRealm. 
But being commanded by the King to declare her knowledge, the deny- 
ing of it doth geeat ly agg2zavate the Dfence, | 71 
Qui contemnit præceptum, contemnit præcipientem. a 
Command and obedience are the ligament af Government, and Ligeantia 
eſt Legis eſſent iaʒ fo2 without alleageance and obedience , the. Law cannot 
29ceed, | | ET 
N As to the ſecond point, Viz, concerning the manner of his pꝛoceeding. 


1. Pꝛivative, it is not to fine and impꝛiſon, oꝛ inflict cozpozall puniſhment Yide the Earl 


ind in f Efiex Cale, 
upon the Counteſſezfo2 fine and impziſonment ought to be aſſeſſed in fome 0 


Court judicially. | 3 
2. Poſitive, the Fine is Ad monendum, o2 at the moſt Ad minandum; * 
it is ad inſtruendum, non ad deſtruendum. | : 

This ſeleaed Council is to expꝛeſſe what puniſhment this Offence jaſtly 
reſerved.if it be judicially p2oceeded within the Star Chamber;foz which reaſon 
this manner of pꝛoteeding is out of the mercy and grace of the Bing againſt 
this honourable Lady, that ſhe ſeeing her Ditence may ſubmit her ſelf to the 
Bing without any puniſhment in any Court jadiciallp. 

If Sentence ſhall be given in the Star Chamber accoꝛding to Juſtice, pou 
the Lo2rs ſhall be Agents in it; But in this manner accoꝛding to the mercy of 
the King, the Ling is onlv Agent: the Law hath put Rules and Limits 
to the Juſtite ofthe ing, but not unto his Percy; that is tranſcendent and 
without any limits of the Law; Et ideo proceſſus iſte eſt regalis plane & 
rege dignus. | | 

Alſo inaſmuch as the allegeance and obedience of the Subject, is the bet 
Flower in his Imperiall Garland, tothe intent, th it it may neither be blaſ- 
ſted, no2 impaired by this dangerous example, to the pꝛejudice of his Royall 
P2erogative and Poſferity.this Poceeding hath been thqught neceſſary: And 
this is fo2tified by the B 2eſtdent of theTarl of Eſſex, againſt whon ſuch pꝛotee⸗ 
dings were in this very place, An 42, & 43, Eliz. Reg. 

And as to the laſt point it was reſolved by allQuaſi una voce, that if a Den- 
tence ſhould be given in the Star Chamber judiciallv, ſhe ſhould be fined twenty 
thouſand pound, and impꝛiloned during the Kings pleaſure, 
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Trin. io Jacobi. Regis. 
Robert Scarlets 'N ale, 


TDte,that at Seffions ofPeace held lately at Woodbridge in the County 
Vet Suffolk, the Sheriff returned a gzand inqueſt, of which one Robert 
Scarlet, inthe County of Suffolk, had requeſteo to be one, but the Sheriff, 
knowing ths malice of the man, refuſed to return him ;but notwithſtanding by X 
Confederacy with the Clerk who read the Pannel he was won of the Gzand i 
Ingue it, and was not returned by the Sheriff; and being amongſt them of the 
Gand inqueſt, and as one of them, of his malict, and upon his own knowledge, 
-as he p2ttended (to whom the reſt gave credit) indicted ſeventeen honeſt men, 
upon divers penall Laws ;z and ſome of the Juſtices loking over the Bills, 
found by the Grand Inqueſt, and perceiving ſo many honeſt men to be indicted, 
- as they dis think, maliciouſly, demanded of them of the Jnqueft, what evi⸗ 
dente they had to find the ſaid Bills, and they anſwered,\5y the teftiimony and 
Cognizance of one of themſelves, ſcil, of Robert Scarlet: And upon examin⸗ 
ation it bid appear; that the ſaiv Robert Scarlet was net returned, but that 
© "he: byconfederacy betwirt him andthe Clerk, p2ocured himſelf to be [worn f 


- tho ſaid Gzand Inqueſt, with intent to indict his Neighbours malicioufly, fo; 
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which ocfence he was indicted at Summer Aſſiſes, A,r o Fac. held at Bury, up 
deu the Dtatute 11 H. 4.cap,9. by which it is pꝛovided that no Indigment 
ſhal be found by any perſons named to the Juſtices, withaut due return of the 
Sheriff, but by inqueſt of lawfull Liege people of the Ming, in ſuch manner as 
was uſed in the time of his Noble ÞP2ogenito2s, returned by the Sheriff, c. 
without any denomination, 8c. And if any Jndictment be made hereafter in 
An point contrary, that the Jndictment ſhall bz void, and fo2 ever held Nul. 7 
And upon this Act of 11 H.4, the ſaid Robert Scarlet was indicted, and h; © 
pleaded not guilty. And all the sſpecial matter afoꝛeſaid was pꝛoved in evi⸗ 
dence;and upon this he was found guilty. by a ſubſtantiall Jury : And in this 
caſe conſideration was had of divers points. 5 
t. Whether the Juſtites of Alliſe have power to puniſh this Offence, oz na 
and it was held affirmatively, ſcil. by foꝛce of their Commiſſion of Oyer am 
Terminer, foꝛ that the ſatd Commiſſion gives them power Ad inquirendum 
inter alia de omnibus falfiraribus, negligentiis, &c. & aliis malefactis, offen- 
ſis & injurizs quibuſcunque, and of them to hear and determine zand this 
is underſtood as well of offences againſt an Act of Parliament, as againſt the 
common Law; And fo2 that that it is commonly uſed, that indic ments af 
non-reſidency of Parſons, Micars, & c. upon the Statute of 21 H. 8. are taken 
befoꝛe the Juſtices of Allie, by faꝛce of this woꝛd in the ſaid Commiſſion of O ye: 
and Terminer, Viz. Negligenti js, & c. ſo that if the Ac be indefinite oꝛ gene- 
rall, and doth not giv? Juriſdiction to any certain Courts in ſpeciall fo2 then 
the ct is to be purſued) the generall words ofthe Commiſſion of Oyer and F 
Ter miner extends to it: And it was well obſerv?d. that in th? Commiſſion of | 
the Yeace, the ſaid generall woꝛds, ſcil. De omnibus & ſingulis alijs male- Þ 
factis & offenſis have a qualification, ſcil. de quibus Juſtitiariy de pace legi- 
timè inquirere poſſint aut debent, which limitation pꝛoves the large extent 
of 
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ofthe wozds, when they ſtand without any qualification. 

Vide 7 Eliz. Dyer, Commiſſioners of Dyer and Terminer may enquire of 
Nffences againſt penal Statutes, unleſſe that the Statute appoints them 
to be determined in any Court of Reco2d ; and the opinion there, that, in any 
Courts of Reco2d of the Kino, are reffrained to the four D2dinary Courts of 
Keco2d at Weſtminſter, is not held ſoz Law; and continuall erpertence hath 


the 


been allwaies againſt it, as the Statute 5 Ed. 6. 14. of Fozeffallers, In⸗ 
c2olſers, Regrato2s gives penalty to be-recovered in any Court of Kecoꝛd: 
And Juſtices of Aſſiſe in reſpect of their Commiſſion of Oyer and Terminec 
have alwaies enquired of them, the Statute 3 3 H. 8. 9. of unlawfull Games, 


And the Statute of Wwds, 35 H. 8, cap 17. and many other Statutes ; and 


ſs the Quzre is well reſolved in 7 Eliz, Foa the opinion of Eallin Saunders, 
and Whiddon, thert it is held at this day foz good Law. 

2, The ſecond conſideration was had upon the Statute of 11 H. 4.cap. 9. 
and it was held, that the ſaid Robert Scarlet was an Dffender within the 
Statute. fo2 it is to be underſtod, that the ſaid Statute is partiy affirma- 
tive of theCommon Law, and partly a newLaw. | 

In affirmance of the Common Law, in part p2ivative, No Indictment 
ſhall be found by any perſon named to the Tuſtices : and in part Poſitive, 
But by inqueſt of lawfull people of the King, returned by rheSheriff. And that 
this was in afirmance of the Common Law, the Statute pꝛoves it, in the 
manner as was uſed in the ti me of his Poble P2ogenito2s: And in the P26 
amble it is ſaid, againſt the courſe of Common Law uſed and accuſfomed be⸗ 
foꝛt this time : And that the ſaid Robert Scarlet was an Offender againſt the 
ſaid Act, foꝛ this, that he knowing that he was net returned of the G2and In⸗ 
queſt, procured himſelf by falſe conſpiracy to be ſwo2n,as is aſoreſaid: And al- 
though that a perſon ſolely was in fuch undue and unlawfull manner ſwo2n 
of the G2and Inqueſt, yet this was within the Aca;and by - conſequence 
an offence againſt the Common Law, fo2 that malice and falſneſſe alone may 
be of g2eat miſchief, as appears in this caſe. 

3» The third conſideration was had of 3 H. 8. 10. which alters the ſaid Act 
of the 11 H. 4. in part, as to denomination; Fo2 by the Act of the 3 H. 8. the 
Juſtices of the Goal-delivery o2 Juffices of Peace, of whom ont to be of the 
Quorum, in open Court may alter the Pannel returned by the Sherif to 
enquire of the King only, by addition 02 extraction of any Inroꝛs ſo returned; 
And they have power to command the Sheriffe to put other in the Pannel , 
acco2ding to their diſcretion : And the Sheriff ought to return the Pannel ſo 
reſoꝛmed upon the penalty of the ſaid A, ſs that none can be of any G2and 
Inque ſt but by the return of the Sherif; and foꝛ this, the Act of 3 H.8, cap. 10. 
hath not altered the Law, as to the ofence of Robert Scarlet. | | 

4. The ſatd Act 11 H.q hath made a new Law, ſcil. That any Indictment 
found againſt the 2 ſhall be void, which branch doth not make void any In⸗ 
dictment oꝛ preſentment,that in the nature of an Indictment found any point 
contrary to the ſaid Act, is made void by the ſaid Ack, ſo that this may draw in 
queſtion all the Jndictments found at the ſame Seffions : And fo2 this Judg⸗ 
ment was given t hat he ſhould be fined and impeiſgnet. | 
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Star-chamber NZ te that upon conſideration of the Statute of 3 H. 7. cap, 14. It was 
V reſolved by Coke cheif Juſtice of the Common Pleas Velverton, Wil- 
liams, Snig, and others; That whereas it is pꝛovided, that what perſon ſo⸗ 
ever who takes a Woman ſo againſt her will, & c. although that the body of 
the act extend totaking only, yet in reſpect of this wozd (ſo) it hath relation to 
the Pꝛeamble (to ſuch perſon as is deſcribed in the Þ2camble, ſcil. Ha- 
ving ſubſtance) it was agꝛeed by all, that if the Wife hath nothing, no2 his 
Year apparent, it is out of the Statute, foz the Statute would not have been 
ſo curious in deſcribing the perſon, and all in vain. 5 
2. This woꝛd So) relates to the quality and event of the taking, mentioned 
in the Pꝛeamble, Scil. to be married, or defiled, foz if ſhe be not married oꝛ 
defiled, it is not ſuch a taking (ſo) id eſt, ſo married, oꝛ ſo defiled ; and it is 
not reaſonable that So ſhal have relation to the taking, which is moꝛe remote, 
and not to the marriage o2 the defiling, which is neerer Quod fuit con - 
ceſſ um. &c. and Clergy is taken away by the Statute of 38 Eliz. cap. 9. fo: 
Pꝛincipals oz Þ2ocurozs befoze, Vide Stamford, fol. 37. b, à coꝛdingly: And 
ſo was the Law taken in the 3 and 4 Ph. &. Mar. as Juſtice Dalliſon repoꝛta 
vide Lamb, 2 5 2. Juſtice of Peace. 
N ote, the Receivers of the TWoman are P2incipals,but not the Receivers 
of them who tk the Woman, fo2 theſe are but Acceſſoꝛies, vide Lamb. ibid. 


Priviledge of 


Pricſts. Ote, that Jſawa Report in the time of Nueen Mary, upon the Sta- 


tute 50 Ed 3, cap, 5 & 1 R. 2, c. 15,concerning the arreſting of them in 
holy Church, that the ſaid Statutes are, but an afirmance of the Common 
Law, and in maintenance of the liberties of holy Church, as appears by the 
pꝛeamble of the ſame Statutes, and there held, that Eundo,rede dundo & mo- 
rando, fo2 to celebzate Divine Service, the Pꝛieſt ought not to be arreſted, 
no2 any who aid him in it: as the caſe was of one who admitted the P2ieft to 
Sing Maſſe, and that the party g2zieved may have an action upon the Statute. 
50 Ed, 3. foꝛ when any thing is pꝛohibited by an ad, although that the act doth 
not give an action, vet action lveth upon it; as upon the Statute of Marlb. 
which p2chibits to take in the high way, oꝛ Articuli ſaper Chartas 3. which 
pꝛohibites the Court of Martſhalſey to hold Plea, & c. although that theſe Ads 
do not give action, pet an action lpeth. 7 A. 6. 30 & c. andthe Statute 2 H. 5, 
which commands a Libell to be delivered 4 Ed 4.37. vide Regiſtrum in Bre. 6 
ſuper Stat. 


Crown. Ote, if a man b convicted, or hath judgement of death ko: a Felo⸗ 
ny, he ſhall ne ver anſwer by the Tommon Law, to any Felo1v don befo2e 

the Attainder, ſo long as the attainder remains in fo2ce, vide 8 Eliz. cap 4.18 

Eliz. 7. And at this day, if a man he arjudged to be hanged, and hath his var⸗ 

don, he ſhall never anſwer toany Felony befoze, foz he cannot have 

two Judgmer ts to be hanged. Aliter, if the firſt Attainder be rever- 

ſed by Crro2 : So if a man be Dut-lawed , and by that Attaint of Felow 

he 
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vide 10 H.. Coron. 2 27. caſe del appeal, gcc. 


A Pan feifed ofa Panndz to which he hath Stray appendent by pꝛe⸗ 
A ſcriptivin; 8c. by his Baily he ſeiſeth an Dre as a'Stray within the 
Vannoz2, and makes P2otlamations acco2ding to Law; and witbin the 
pear and dap lets the Panno2 with all Kovalties, Liberties, and after 
the vear and day paſſed : And Dyer Serjeant did move the Court, who 
ſhould have the effray ; And Brown Juſtice was of Dpinion, that the Leſ- 
ſoz ſhould have. has he had the poſſeſſion ; and when the year 
and day are paſſed, the P2opziety ſhall have relation to the time of the 
firſt Seiſure: But LF Juſlices, Fe him, and that the Leſſee 
ſhall have it, fozaſmuth ab the peop? the Strap is nit altered noz 
changed befaꝛe the year and day : And the Lozd ofthe Pannoz, untill the 
year and day are paſt, hath but the Tuſtody,- ſo that the Owner map re⸗ 
have it alwayes within the year and day, if he will pav foz the meat of it: 
No2 can the Dx be laboured oꝛ nſed by the Loꝛd befoze the year and day, and 
there foꝛt he ſhall be paid foꝛ the meat, unleſſt it be ſach a Beaſt as of neceſſi- 
ty ought ta be uſed; as a Milch Cow, &cc. And it was held, that if one take a 
Stray within a year and a day, if it Strap put of the Bannoz, the Loꝛd may 
re-take it befoꝛt Sciſu r. F200 


71 N the caſe of Docto2 Hurchinſon, Parton af Kenn, in the County of De · Simony, Ste 
yon, It was reſolved Per tot am Cutiam, that if any ſhall receive oz 31 Bliz, 


take Money, Fee, reward o2 other pꝛofit, fo2 any p2eſsntation to a Beneſice 
with Cure, although in truth he which is pꝛelented be not knowing of it, 
vet the pꝛefentation, admiſlion, and induction are void Per expreſſa verba 
ſtatuti of 3 1 H. 8. cap. 6. and th Hing ſhall have the pꝛeſentation Hac vice, 
fo2 the Statute intends to inflict puni hment upon the Patron, as upon the 
Authoꝛ of this Coꝛruption, by the loſs of his pꝛeſentatian, and upon the In⸗ 
cumbent, who came in by ſuch a cozrupt Patron, by the loſſe of his Jncum- 
bentp, alt hang that he never few of it 5 but ik the Bieſentée be not Cog⸗ 
nizant of the cozruption, then he ſhall not be within the clauſe of diſapilitv in 
the ſame Statutt: And ſoit was reſolved by all the Juſfices in Fleetſtreet, 
Mich. 8. Jac. fol. 7. vide vetba ſtatut i, Which are very well penned agninſt the 
avarico of corupt Datrons. 
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Hugh Manneys Caſe. 


N an Info2 nation in the Exchequer againſt Hugh Manney Cſquire the per jury. 


Father, and Hugh Manney the San, faz intruſion and cutting ok a gzcat 
munber of Tres in the County of Merionerh, the Defendants pl ad Not 
gulltv: And Rowland ap Eliza ſquire, was p2oduced as a CUtneie 
fo2 the i: and depeſed won his Dath to the Luroz , that Hugh the Fa- 
ther and the Son fopned in ſale of the laid Trees, and commandeo the Uen⸗ 
dees to tut them down, upon which the Turo2s found fo2 the Bing with great 
dam mages; And judg nent upon this was given, and Lrecutio 1 had of a g2zat 

ut“ . 

R end Hugh Manney the Father erhibited a Bill in the Star- chamber 
at the common Law, againſt Rowland ap Eliza, and did aſſign the Per⸗ 
jary in this, thit the laid Hugh the Father did never joyn in ſale, no2 

d command 


he cannet be arraigned of any Felony befoꝛe, fo2 he cannot be twice attaint, | 
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command the Uenders to cut the Trees; and the laid Rowland ap Eliza 


was by all the Loꝛds in the Star⸗chamber convict of cazrupt aud wilfull 


Perjury : And it was reſolved bp all, that it was by the common Law 
puniſhable befqa5 any Statute: Aud. although. that the Mitneſle deyoſe 
daz the ing, pit he ſhall the rather be puniched then foz ancther, log the 
Ming is the Head and Fountain af Juſtice and Rigtt; and be who pet7 


jures himſelf faz the King, deth matze offend then il it was in the caſe ola 


Suhhed. 
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Hllaye's Caſe, in Curia Wardorum. 
Þ Inquiſition in the County of Middleſex An. 6. Jac, by. vertut of a Di- 
clauſit exttemum, alter the Death of Humphrey Wil ward, it wag 
found that the ſaid Humphrey died ſeiſed of & Pelluage and twenty fix acres 
of Land in Stepney; and that John Wilward was his Beir, and of the age 
of fourteen years and nine dayes; and that the Land was held of the Bing 
in Capice, by &nights-ſervice, John Wilward died within age, and by in- 
quiſition in Mid, 8. Junii An. Jac. by vertue of a Wait ol Deveneront, after 
the death of the ſaid John Wilward, it was found that the ſaid John died ſeiſ⸗ 
ed in Mard to the Ning, and that the ſaid Meſſuazes and Lands at the time 
of the death of the ſaid John, were holden of the Dean ef Pauls, as of his Pan⸗ 
no2 sf Shadwell, | 
All the mean Rates incurred in the life of John VVilward, arc paid tothe 


0 


The Queſtions are, 


1. Whether by the Death of the ſaid Iohn, and finding 
of the mean Tenure in the Deveneront, the firſt Of- 
fice granted to Points be determined ? | 


2, Whether the Tenure found by the firſt Office may 
be traverſed ? i 


And as to theſe Que ſtions, it was reſokved by the two chief Juſfices 
and chief Baran, that where the ſaid John dyed, the Dfice found by foꝛce 
of the ſaid Wait of Diem clauſit extremum, after the death of Humphrey 
VVilward, whereby the Bing was entituled to the Guardianthip of the laid 
John, hath taken its effec and is executed, and does remain as evidence 
to2 the King after the death of the ſaid John, but nevertheleſs is not tra- 
verſable, fo2 it is tra verſable during the time it remaines in fo2ce onelv, 
and the Juroꝛs upon the. Devencront after the death of the ſaid John, are at 
liberty to find the certainty of the Tenure, and they. are net concluded by 
the firſt Inquiſition, foꝛ they are ſwaꝛn Ad veritatem dicendum, and with 
this ag2ees, 1 H. 4. 68. And all this appeares by the diverſity between the 
TWait of Diem clauſit extremum, and the Mit of Deveneront: And it is to 
be obſer ved, that there is no diference betwern the Writ of Diem claulir 
extremum. and the Uzit of Deveneront, but in one poynt ; to wit, the 
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Award of Capias uttegatum by 5 ! Herley L Cale,Star- 103 


the Iuſtices of the t eace. Chamber. 


Diem clauſit ext remum is genetall. Viz. Quantum terrarum & tenemen- 
torum idem H. tenuit de nobis in capite, & c. die quo obiit, & quane um 
de aliis generally; and the Deeeneronr recttes quad I. filius & Hzres H. 
qui de nobis renuit in Capite, nuper dum fuir infra ætatem, & in cuſtodia 
noſtra fuir, Diem clauſit ext temum, ut accipimus : tibi præcipimus, quod 

er Sacramentum 12. inquiras, quæ terræ & tenementa per mortem præ- 
dicti H. & ratione minoris ætatis prædicti I; ad manus noftras Deveneronr, 
&c. So that this Wait is net generall, but does reſtrain only the Lands 
and Tent nents, Quod Peveneront, dec. and all the other popnts of the 
laid Wait do relate tothe Lands and Tenements, Que Deveneront, &c. 
by which it appears, that the firſt Inquiſit ion is not ſo concluſive, but thaſ dy 
the expꝛels Aules of the Wait, the Jurozsare at large to find the truth of 
the Tenure, nctwithſtanding the firſt Difice. And ſo it was reſolved and 
decreed acco2dingly, nono Jacoby, in the Gut of Wards in the caſe of Dune 
Lewes. 
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Award of Capias ut legatum by Juftices of the 
Peace. 5 | 


N the ſame Term, the opinion of all the Court of common Pleas was, that 

ik one bz Dut-lawed befoze the Juſtites of Alliſe, oꝛ Juſtices of Peace, uy- 
on an Indicment of Felonp, that they may award a Capias utlegatum; and lo 
was the Opinion of Periam chief Baron, and all the Court of the Exchequer 
as to the Juffices of Deace, fo2 they that have power to award pꝛoceſſe of 
Out⸗la wap, have alſo power to award a Capias utlegat um, as incident 
to their Authozity and Juriſdiction : ſee the Statute of the 34 H. 8. cap. 14. 
foꝛ certift:ate of a ſhoꝛt Tranſcript of every Attainder, Conviction, o2 Dut- 
lawry of Felony, by the Clerks of the Alliſes, Clerks of the Peace, &c. in⸗ 
to the Kings Bench, on penalty of fozty ſhillings, &c, And note well, that 
ſach Tranſcript is bythe faid Act made tobe of ag gꝛeat fozce as the Reco2d 
it ſelf : Ser Lambert in his Juſtice of Peace, fol, 56 3. contra, but ſg t Ed, 6, 
cap.1, Juſtices of Peace in caſe of pꝛofanation of the Sacrament ſhall award 
a Capias utlegatum th2oughout all England. 


—— 
— 


Herſey's Caſe, Star. chamber. 


ow Herſey Gent, erhibited his Bill in the Star- hamber, again An- 
thony Barker Knight, Thomas Barker, Councelloz of Law, Robert 
V Vright, Doctoꝛ of Divinity, Ravenſcroft Clerk, and John Haynes; and did 
thereby charge the Defendants with the fo2ging of the Mill of one Marge- 
ry Pain, and the cauſe came to hearing, Ad requilitionem Defendentium, 
and upon hearing of the Plaintiffs Councel, there appeared no purpoſe 
o2 pzeſumption againſt the Defendants, oꝛ any of them, bat that the Te⸗ 
fament was duly p2oved in the Eccleſtaſtical Court, and upon an avpzal 
was alſo affirmed befoze Commigioners Del:gates, and had alſo been 
decreed in the Chancery; fo that it appeared to the Court, that the ſaid 
Bill was p2eferred of meer malice and ſpite, to lander the Defendants 
without any colour, and becauſe the Defendants had no remedy at the 
common Law foz the ſaid ander, and if ſuch flander ſhould paſſe 3 
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nicht, it may encourage malicious men to make this Court as a Paſquil, ta fr 


therein a Libell ok Necozd to charge thoſe that are innocent with haingas 
Crimes, ta remain to all perpetuity... 4 | 

In this cauſe it was reſolved by the Court. that bythe courſe of the Court, 
and accozving to fozmer P2eſidents,theCourt may give dammages to the De- 
fendants, and ſo was it done, Viz. two hund2ed pound to the Docto2 of Di; 
vintty, two hundꝛed marks to the night, fozty pound to the, Clerke, a hun⸗ 
dꝛed and twenty pound to the Woman, and it wasſaid, that Creare ex ni- 
hilo,quando eſt bonum, eſt. divinum ;ſed crearealiquidex nihilo, quando 
eſt malum, eſt diabolicum ; & plus Maledicire nocent, quam Benedicite do- 


— — 


Hill. 2. Jac, 


Heodore Thomlinſon had bꝛought an Action of Account foꝛ Goss a⸗ 
nainſf"one Philips in the common Pleas, and thereupon Philips ſued 
Thomlinſon in the Court of the Admiralty, ſuppoſing the Gods to hav: 
been cectived'in foꝛraign parts bepond the Seas: any the ſatd' Thomlinſon 
being committed fo2 refuſing to anlwer upon his Dath to ſame Interro⸗ 
gatoꝛies there p2opoſed to him, bꝛonght his Habeas Corpus, which was re- 
turned thus, Ego William Pope Mareſcallus ſupremæ Curiæ Admiral itatis 
Angliz Dom. ] uſtic. Seteniſſ. Reginz noſtræ in brevi huic Schedulæ annex. 
ſpecificat. Certific. quod infra vocat. Theodore Thomlinſon ante advent. 


iſtius brevis capt. fuit & cuſtodiæ meæ commiſſ. ex eoquodditusTheodorus 
Thomlinſon vinculo ſacramenti coram Judice Admiralitatis Angliæ aſtri- 


ctus ad reſpandend. quibuſdam Articulis contra eum in dicta Cur. dar, 
dc. ſub pe na quinq̃ue librarum, & c. contumaciter exanen ſuum ſubire re- 
cuſavit, Idcirco, & c. And it was teſolved by the Court ok Common 
Pleas; 3 8 

1. 2 hat the Court of Admiralty hath no Cognizance of things done beyond 


Sea, and this appears plainly by the Statute of 13 Rich. 2. cap 5. the words . 


of which Statute are, that the Admirals and their Depaties shall not med⸗ 


dle from henccfo2th or any thing done within the Neal en, but oncly of a thing 


done upon the Sca, Vide. 19 H.6.fol.7. Foz things tranito2y done beyo m the 
Seas, are either tryable in the ktngs Courts,” 02 th; party gꝛitveg may 


have his remedy befo2e the Juſtices where the Faq was done bevond » 
Seas. | | | | 


2, That th: pꝛaccedings in the Court of the Admiralty are actoꝛding to the 
courſe of the civil Law, and therefoꝛe the Court is nt of Recn2d, and by cq1ſe- 
quence cannot aſſeſſe any fine in ſuch caſe, as Judges ofa Toit of tigcg2) 
may do, | 

3, Thit the return above mentioned was inſufictent,xs being to generall, 
becauſe it is net ſpeciſied fo2 what cauſe o' matter Thomlinſon was erami⸗ 
ne, fo as it miuht appear that the 4nterrorato2ies were of lneh thin ta, as 
were within their Jurildiction, and that the party onaht by La: £3 anſwer 
upon his Dath, ſoꝛ ctherwiſe he might very well refuſe, 


This Caſe was intended to have been inſerteſ by my Lord Coke intol i: 
ſeaventh Report, but not then publi hed, becauſe tbe King cm- N 
mandei that it ſhonld not be Printed, but the Judves reſulv:d ut Þ 
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Right to Seatsin the Church, 


Corvens Caſe 


„ 


Orven did Libcll againſt Pym, an Attoꝛnep of this Court, fſoꝛ a Seat ina 

Church in the Comity of Devon: And Pym by Serjeant Hutton, moved 
the Court to have a P2ohibition upon this reaſon, that himſelf is ſeiſed of a 
houſe in the ſaid Pariſt, and that he, and all thoſe whoſe Eſtate he hath in 
the houſe, have had a Seat in an Ifle of the Church: And it was reſclved by 
the Court, that if a Loꝛd of a Mannor, oꝛ other perſon, who hath a houſe and 
Land in the Pariſh, time out of mind, and had a Seat in an Idle of the ſame 
Charch, ſo that the 3 le is ſole and p2oper to his Familp, and they have main- 
tained it at their own Charges, that if the Biſhop would diſpoſſeſſe him, he 
ſhall have a P2ohibition, foꝛ it ſhall be intended that the partie's Anceſtoꝛs, 
92 thoſe whoſe Eſtate he hath, have crected and built the Ille with the aſſent 
of the Parſon, Patron, and D2dinary, to the intent ts have it only to himſelf. 
But fo2 a Seat in the body of the Church, if a que ſtion ariſeth concerning it, 
it is to be decided by the O2dinary, becauſe the Free⸗hold is to the Parſon , 
and the place is dedicated and conſecrated to the Service of Ged, and is com⸗ 
mon to all the Jnhabitants ; And therfoꝛe it belongs to the Biſhop to o2der it 
in ſuch manner as the Service of God nay be beſt celebrated, and that there 
be no contention in the Church. And it is to be pꝛeſumed that the D2dinary, 
who hath the cure of Souls, will take oꝛder in ſuch caſes, accoꝛding to right 
and conveniency ;that is to ſay, to take care that Gentlemen may have pla- 
tes fit fo2 them, and the pooꝛ pecple fit places fo2 them alſo; And the o2dering 
therof is a matter meerly Spirituall zand with this agzees 8 H. 7, 12. and 
the chief Juſtice cited the caſe of Dame Wiche in 9 H. 4. 14, and ſaid, 
the caſe there was, that the Lady b2ought a Bill in the Kings Sench againſt 
a Parſon, Quare unam Tunicam vocatam a Coat-armor &Pennons with the 
Armes oi the ſaid Sir Hugh Wiche her Buſband, and a Dwozd in a Chappel 
where he was buried, 

And the Parſon claimed them as Oblatione, and therfo2e that they did be- 
long to him: And there it is holden, that if one uſe to ſit in the Chancel, and 
hath there a place, his Carpet, Liverv,and Tuſhion,thc Parſon cannot claim 
them as Dhlatiens, neither ought he to have the ſaid things, foꝛ that they 
were hanged there in honour of the deceaſed ; and therfoꝛe, by the ſame reaſon, 
although a Grave⸗ſtone, Coat of Armoꝛ, Tomb, & c. are annexedto the Free- 
hold oi the Parſon, vet in regard the Church is free to all the Inhabitants foz 
kur pine, the Parſon cannot take them. 

And the cheif Juſtice ſaid, that the Lady might have a god action during 
her life, in the caſe afo2eſaid,becauſe ſhe her ſelf cauſed the ſaid things to be ſet 
up there, and after her death, the Heir to be deceaſed ſhall allo have his 
Action,tecauſe that (as the Bock ſaies)they were hanged there fo2 the honour 
cfhis Anteſtoꝛ, and therfoꝛe they are in the nature of Hirelomes, which by the 
Common Law belong to the Heir, as being the P2incipall of the Family: 
The like Law of a G2ave-ſfone , Tomb, and the like. 

And this agꝛees with the Laws of other Nations , Bartho, Caſſaneus, 
fol 13. Concl. 29. Action dat. ſi aliquis arma, in — — loco poſita, deleat 


five abraſit, & c. & in 21 Ed. 3. 48. in the Biſhop of Cililes caſe, it _ 
Ce a 
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that the Dꝛnaments ok the Chappel of a pꝛete ding Biſhop, do belong ta the 
ſucceeding Biſhop, and are meerly in ſucceſſion, although that cther Chat⸗ 
tels, in caſe of a ſole Corporation, do belong to the E xecutoꝛs of the deceaſed 
party, and ſhall net go in ſutesſſion: ſo in the other. ta ſe. t hings erected in the 
in the Church fo2 the honour of the dead perſon, chall go to his Veirs, as 
Hirelomes, as in manner of an Jnheritance. 

Pete, that in Eaſter Term, 10 Jacobi, It was reſolved in the C ourt of 
Star-chamber,in the caſe between Huſſey and Katherine Leyt on, and others, 
that if a man have a Houſe in any Pariſh, and time out ot mind he and all 
thoſe whoſe Eſtate he hath, have uſed to Have a certain Pew in the Church, 
A that if the D2dingry will diſplace him, he ſhall have a P2ohibition, foz if he 

hath it by p2eſcription,he has as god right in the Seat. as he hath in his houfe; 

but obſerve that he muſt claim it as belonging to his houſe, and nat in other 

manner:f92 pzoperly it belongs ta the znhabitants in the Panngꝛ Youſe, if 

any Panno2 be, and not tothe Panno2 which includes other Tenants, Far⸗ 

mers, and Inhabitants: But true it is, that the D2dinary ſhall diſpafe of com- 

o_ walgar Seats in the Church, where there is no ſuch p2efription, as 
2flald. | 


— 
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Ircland. fozce of certain Letters (bearing date 28 Marti) 1612)of the Lozes 
the pꝛivy Councill, vicegedto Sir Humphrey Winch, Sir Janes Ley, 
Sir Anthony Saintleger, and Sir James Hulleſton; they did certifie to their 
Xordfhips the Claim o Gilbert, Earl of Shrewsbury, to the Dignities of the 
Eaildome of Warerford,and Barony of Dungarvan in Ireland, in ſuch manner 
as followeth; — 

Ving Henry the firth, by his Letters Patents, in the twentieth vear of 
his Raiau, did gꝛant to his thꝛice beloved Colin John Earl of Shrewesbury,in 
confiderationofhis app2oved and loyall Services, in the City and County of 
Waterford, Pro eo quoque quod eundem conſanguineum noſtrum prædicta 

1 terra noſtra Hiberniz in part ibus illis contra inimicorum & Rebellium no- 
6 ſtrorum inſultus potent ids defendat, ipſum in Comitem Waterford, una 
cum ſtilo & titulo ac nomine & honore eidem debitis ordinamus & creamus 
habendum to the ſaid Carl and his Heirs ales of his body; and further by 
the ſaid Letters Patents, did grant the Caſtles, Loꝛd⸗ſhips, Nonoure, M ands, 
and Panno2s of Dunger van to the ſaid Carl and the Me irs Malts of his body, 
to hald the P2emiſſes of the Ring and his Heirs, by Homage and Fraltv, and 
by the Service of being his Maje ſties Seneſchall in the Nealm of Ireland: Af⸗ 
terwards in the Parliament called Des abſentees, halden at Dublin inl reland 
the tenth af May, the twenty ciahth of Henry the eight, by reaſon cf the 
long abſence of George Carl of Shrewsbury out of the ſaid Kealm;3t was cn- 
acted, that the. Bing his Heirs and Aſſianes. ſhall have and enjoy in right of 
his Crown of Engl. all Bonours, Pannozs , Caſtles Lo2dſhins, Franchiſes, Þ 
Hund2eds,Liberties , Count-palatines, Juriſdictions, Armuaities , Fees of 
Mnigbte, La nds, Tenements &c.t alla ſingular PoſeMfons, Beredit ments, 
and all other P2ofits,as well Spirituall as Zempozall whatſee ver, which th: 
the ſaid George Carl of Shrewsbury and Warerford, £2 anv other verſon o: 
perſans hid to his uſt, & c. Bing Henry the eighth, by his Letters ??atenis., Þ 
the twenty ninth of his Raign , reciting tho ſaid Statute De Abſencees, | 
| | Nos | 
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Nos præmiſla conſiderantes, & nolentes ſtatum, honorem, & dignitatem 
prædicti Comitis diminuere, ſed amplius augere, de certa ſcientia & mero 
motu, Ec. did g2ant to the ſaid Carl and his Heir, the Abby of Rufford, with 
the Lands hereto belonging in the County of Nottingham, and the Lozv- 
ſhip of Rothe ram in the County of York, the Abbies of Cheſterfield, Shi r- 
brook, and Gloſſadel in the County of Derby, with divers other Lands and 
Tenements of gzeat value, to be hol den in Capite : And the que ſtions were; 

1. Whcther by the long abſence of the Earl of Shremsburp out of Ireland, 
by reaſoa wherof the Bing and his ubjects wanted their defence and alliſtance 
there, the Title of the Honour be loſt oꝛ fo2feited,the ſaid Carl being Peer of 
bath Realms, and reũding here in England, 

2, Whether by the ſaid ad De Abſentees, An: 28 H. 8. the Title of the 
Dignitp of the Carl of Waterford, be taken from the ſaid Carl, as well as 
the Mannozs, Lanes, Tenements, and other Yereditaments in the ſaid Ac 
ſpecified. | 

Fo nd afterwards by cthers Letters Patents of the Loꝛds of the Council, 

dated the twenty ſeventh of September 161 2. the two chief Juſtices and the 
chief Baron were required to conſider of the caſe, which was incloſed within 
their Letters, and were to certiſie their opinions of the ſame. 

Which caſe was argued by Councel karned in the Law, in behalf of the 
ſaid Carl, befoze the ſaid chief Juſtices and cheif Baron, upon which they hav- 
ing taken g2eat conſideration and adviſement , after they had read the Pꝛe⸗ 
able, and allthe ſaid Act of the 23 of H. 8. Jt was unanimouſly reſolved by 
them all, as falloweth; | 

As to the firſt it was reſolved, that fozaſmuch as it does not appear what 
deience was requiſite, and that the conſideration Executoꝛp was not found 
by Dffice to be bꝛoken as to that point, the ſaid Carl of Shrewsbury notwith- 
{tanding does remain Carl of Waterford. 

As to the ſecond, it was reſolved, that the ſaid ac of the twenty eighthof 
H. S. De Abſentees, doth not only take away the poſſeſſions which were given 
to him at the time of his creation, but alſo the 1 it ſelf, fo2 although 
one may have a dignity without any Poſſeſſions Ad ſuſtinendum nomen & 
onus ; pet it is very inconvenient that Dignity ſhould be cloathed 
with Poverty: And in caſes of Waits, and ſuch other legall p2oceedings, 
he is accounted in Law a Noble man, and ſo ought to be called, in re⸗ 
ſ»ect of his Dignity, but pet if he want Polleſſions to maintain his CE⸗ 
fate, he cannot pꝛeſſe the King in juſtice to g2ant him a Wait to call him 
to the Parliament; and ſg was it reſolved in the caſe of the Lozd Ogle, in 
the RKaign of Ed: the ſixth, as the Baron of Burleigh, Lozd Treaſuzer of 
England, at the Parliament An: 35 Eliz, did repozt : And therfoze the act 
ofthe 28 H. 8. (as fall other Acts ought tobe) ſhall be expounded to take a- 
way all inconvenience, and therfoꝛe by the generall words ofthe Act, Viz, 
of Yonours and Yereditamerts, the Dignity it ſelfe, with the Lands gi- 


ven foꝛ mantenance of it, are given to the Bing, and the Dignity is exting Honour taken 
in the Crown: And the cauſe of deg2adation of George Nevill Duke of — for po- 
Bedford, is woꝛthv the obſervation, which was done by fo2ce of an ac of 7 


Parliament, 16. June 19 Ed: 4. which Ac reciting the making of the ſaid 
George Duke, deth expreſie the cauſe of his degzadation in theſe words: 
And forſomuch as it is openly known, that the ſaid Geozae hath not, or by 
Inheritance may have any livelyhood ro ſupport the ſaid Name, Eſtate, and 
Dignity, or any name of Eſtate; And often times it is ſo ſeen, that when 
arr Y%erdis called ta high Eſtate, and hath not convenient livelyhood to 
luppozt the lame Dianity, it induceth gꝛeat poverty and indigence , and — 
eth 
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ſeth oiten-times g2eat Trtoztion, I'mnbracery, and Painte nance to te had, to 
the gerat trouble of all ſach Countries where ſuch Sſtate ſhall happen to be: 
Whertoze the Bing by advice of his Lozds Spirttuall and Zempozall, and 
by the Commons in this pꝛeſent Parliament aſſembler, and by the authoꝛity 
of the ſane, oꝛdaincth, eſtabliſheth, and enacteth, that trom hence:a2th the 
ſame Creation and making of th: ſaid Duke, and all the names of Dignity 
given to the ſaid George, oꝛ to John Nevill, his Father, be from hencefs2th 
void and of none £ikec, & c. In which Act, theſe things are to be obſer: ev, 


1. That although the Duke had not any Poſſeſſions to ſupport his Dig - 
nit y, yet his Dignity cannot be taken from him without an Act of Parlia- 
ment. | | 


2. The Inconveniences do appear, where a great State and Dignity is, and 
no livelyhood to maintain it. 


3. It is good reaſon to take away ſuch Dignity by Act of Parliament, and 
therfore the ſaid Act of the 28 H. 8. ſhall be expounded according to the 
enerall words of the Writ,to rake away ſuch inconvenience: And although 
the ſaid Earl of Shrewsbury be not only of great Honur and Vertue, but al- 
ſo of great Poſſeſſions in England, yer it was not the intention of the Act 
to continue him Earl in Ireland, when as his Poſſeſſions in Ireland were taken 
away from him, but that the K ing at his pleaſure might confer as well the 
Dignity as the Poſſeſſions to any other, for the defence of the ſaid Realm. 
And the ſaid Letters Patents de Anno 29 9. 8. hath no words to reſtore the 
Dignity, which the Act of Parliament hath taken away; but it was not the 
intent of the King Diminuere ſtatum, honorem, & di gnitatem ipſius Comitis, 
but augere his Poſſeſſions for maintenance of his Digniry , for ſo much 
appears by this word Augere; for he doth by the ſaid Letters Patents, with 
exceeding great bounty, increaſe the Revenues of the ſaid Earl in England, 
which the King did think was an encreaſe of large Poffeſſions in England, 
inſtead of all that which was taken away from him by the Act of the 28 h. 
8, 


And wheras it wasobjected, that the nenerall words Honors and Heredi- 
taments are explained and qualified by the ſaid woꝛds Relative ſabſequent , 
Which the ſaid Geoꝛge, or any to his uſe hath;and therefoꝛe it ſhall not be in- 
tended of any Honour o2 Hereditament, but of ſuch whereof others are ſciled 
to his uſe, and no man can be ſeiſed of the Dignity, and therfo2e that the ſaid 
Act doth not extend to it:but that it is to be underſtodReddendo ſingula ſingu- 
lis, and theſe woꝛds Which the ſaid George Earl hath, are ſu fitient to paſſe 
the Dignity, and with this agrees the opinion of all the Judges of England in 
Nevil's caſe upon the like wo2ds in the Statute of the 28 H. 8 tn the ſeventh 


part of my Re poꝛts, fol. 33, & 34. 
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Juriſdiction of the Court of Common Pleas, 


Hthe tac Terme, by commandment of the Bing, the Juffices of the 
wings Bench, and the Barons of the Exchequer, were aſſembled befoas 
the Lo2d Chanctlloz Elſmet at Yorke-Bauſe, to deliver their Opinions, 
whether there was any authozity in ou Books, that the Jaſtices of the 
common Bench map upon infoꝛmation made to the Court (which com⸗ 
monly is called ſuggeſtion) gzant Prohibitens, o2 whether af neceſſity 


| every Plea ought to be pending inthe Court foz ſuch cauſe, and the King 


would know their :Dyinions in this caſe ; And the Judges toke time to des 
liver their Opinions uatill this Terme. And then Fleming chiefe Juſtice, 
Tanfield chiefe Baren, Snig, Altham, Crook, Bromley, and Doderidge, 
( Yelverton and Williams Juſtices being dead fince the laſt Terme) did 
deliver their Opinions to the ſaid Lozd Chaneelloz; That the Prefidents of 


| each Court are faicient Warrants fo2 their pꝛottedings in the lame 


Court; and therefoꝛe as well in the Rings Bench and in the Exchegner, 
as in the tommem Bench; the Judiciall Prefidonts in them are gov 


Marrants of the ir pꝛateedings, and therefoze fo2 a long time, and in mas 
up ſuccelſions of reverend Judges, Prohibit ions upon info2mation, with- 
out any vthir Plea pending have been «2anted, Iſſues triev, Uerdicts and 


Judgments given upon Demurrer; all which being in fo2ce, they were 
unanimouſly ag2eed to give na Opinion againſt the Juriſdiggion of the Court 
of the common Bench in this cafe, and none of the Judges of the common 
Bench were called,o2 pꝛeſent at any conference concerning this matter, any 
yet Laqueus confractus eſt, & nos liberatĩ ſumus. Et, magna eſt veritas & 
prævalet: Se my particular Treatiſt of the Jurifdigion of the tommon Bentg 


5 in this pat nt, by which the Juriſdiction of that Court evidently appears. 


8 — — 2 PRI " oh _ » K 


— —— w__—___ 


F 


L 


Hill, 10. Jac, 


Parliament in Ireland. 


e Lo2ds of the Cauncell did write to the two chiefe Juſfices and 
he Baron intheſe words, Afrer our hearty commendations ro your 
Lordſhipz : Whereas his Majeſty for divers weighty conſiderations hath 
reſolved to hold x Parliament within the Realm of Ireland: And that by 
an Act made in he renth year of H. 7. called Poynings Act, It is pro- 


| vided, Thar all ſui.h Bills as ſhall he offered to the Parliament there, ſhall 


be firſt tranſcribed hirher under the great Seale of that Kingdome, and ha- 
ring received allowance and approbation here, ſhall be put under the great 
Seal of this Kingdome, and ſo returned thither to be pre ferredto the Parlia- 
ment, foraſmuch as there are * transferred hither from Ong 
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The word 
King extends 
to his Sue - 
ce ſſors. 

The word 
Ning extends 
to the word 


Queen, 


divers Bills, as well publick as private, ſome of which Bills were tirit agreed 
on here, ſome others were framed and conceived there, and comming now 
hicher may happily receive amendment and alteration. ; We have thought 
meet for avoidance of any Queltion, or incanvenience that may ariſe of the 
manner and form of proceedings in amending or altering of thoſe Bills,here- 
by to pray and require you, calling to you his Majeſties Attorney and 
Solicitor, to llooke into Popuings Act, and to conſider of ſuch courſe ag 
ſhall be fir to be held concerning the ſame, &c. Dat. #/tims Junii, I 61 2, 
Upon which in this Term the ſaid chief Juſtices, chief Baron, Attos⸗ 
nep, and Solicitoꝛ generall were aſſembled two ſeverall dapes at Serjeants 
Inn ; and they had net only conſidered ofthe 10 H, 7. cap. 4. called Poyn- 
ings Act;but alſo of an Ac made in the Kealm of IRELAND, 3 and 4 Phil, 
and Mar, cap. 4, intituled, A' act declaring how Popnings act ſhall be ex. 
pounded and taken: Foz by the ſaid Act oft the 10 H. 7, it is p2ovided, that 
no Pailiament be hereafter holden in the ſaid Land of Ireland, bit 
at ſuch ſcaſons as the kings Lievetenant and Councell there firſt do certi- 
ſte the Bing under the g2zeat Scale of that land, the cauſes and conſidera- 
tions, and all ſuch Ads as to them ſe neth ſho..ld paſſe in the ſaid Pars 
liament : And ſuch Canſes, Conſiderations, and Acts a fir med by the 
King and his Councell, to be god and expedient fo2 the Land, and his 
Licenſe thereupon, as well in aTirmation:- of the ſaid cauſes and Act, ag 
to lummon the ſaid Parliament under the g2eat Scale of England had and 
obtained: That done, a Parliament to be had and holden after the fo2m 
and effect befo2e rehearſed 2: And ik any Parliament be holden in that Land 
hzreafter, contrary to the fozme and p2oviſion afozeſaid, it be deemed void 
and of none effect in Law. Upon which Ac, divers doubts and ambigui- 
ties were conceived, ſome whereof were of a2eater difficulty then others: 
And firſt, A Doubt was conceived, whether the ſaid Act of the 10 of H. 7, 
does extend to the Duccelſozs of H. 7, fo2 that the Ad ſpeaks onely of th! 
Ming generally, and not of his Succeſſo2s, 2. Ik the Duden Mary wert 
within the Nloꝛd Ring; and although theſe were not matters of gꝛeat am⸗ 
biguitv, fo2 that this wozd KING which impozts his politicke Capacity, 
which never dies, and being [poke indefinitely, does extend in Law to all 
his Succeſſoꝛs, pet is this ſo expounded by the laid Act of 3, and 4. Phil, and 
Mar. Viz, That the ſaid Act of the 10 of H. 7, ſhall extend to the Linas and 
Nuens Majefty, her Heirs and Ducceſſozyg, Secontly, Where the Act of 
Poynings ſates, The Kings Lievtenant and Councel there, a ſcruple did ariſc; 
that if the king appoint one by the name ofhis Deputy, o2 Loꝛd Juſtice, o: 
if he conſtitute two Lo2ds Juſtices, chiefe Poverno2 02 Governors, and the 
Councel, & c. and therefoꝛe it is explained in the Ac ofthe 2 and 3 Phil, and 
Mar. that the ſaid Ac of Poynings extends to all of them. Thirdly, The g2eatef 
and moſt di kicult doubt was upon theſe wods of the act of Poynines : 
And ſuch Cauſes, Conſiderations, and acts affirmed by the King and his 
Councell to be good and expedient for that Land, & c. Whether the Ring 
may make any change o2 alteration of the Cauſes, conſiderations, o2 Acts 
which ſhall be tranſmitted hither from the Lievtenant and Cauncell of 
Ireland, foꝛ that it is not affirmative, but co2rection and alteration of them; 
and therefoꝛe it was neceſſary to explain, that the Art of the 3 and 4 Phil. and 
Mar. was in thcſe wo2ds. Either for the paſſing of the ſaid acts, and in ſuch 
form and tenor as they ſhould be ſent into England, or elſe for the change 
or alteration of them, or any part of the ſame. Fourthly, Another Que tion 
was upon the woꝛds of the firſt act, Viz. That done, a Parliament to be had 
and holden, & c. If at the ſame Parliament other Acts, which have been af 
firmed oꝛ altered here, may be enacted by the Authoꝛity of the Parlia nent 
— there, ; 
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- there, the which is explained by the ſaid laſt Act in theſe woꝛds, Viz, For 
he paſſing and agreeing upon ſuch Acts, and no others, as ſhall be ſo return- 2 
the ed under the great Seale of England, Fiftly, Gzeat doubt did ariſe oft | A449 
re- theſe TUo2ds, I hat done a Parliament to be holden, whether the Lievtenant * 92 
nd and Councell of Ireland, ater the Parliament begun, and Pendente Parlia- 
. mento, may upon debate and conference had there, tranſmit any other con⸗ 


„ fiderations, Cauſes, Tencz „ Proviſions, ano Oz inances, as ſhall ſeem tg 
3 them to be god to be enacted at the ſaid Parliament within the Realm of Ire- 


* land, the which is explained by the ſaid 3 and 4 Phil, and Mar, by expꝛeſſe 
1 words, that they map. a 6 1 
1. Note Reader, the Order of Proceedings and Summons of Parliament in 
. Ireland; Fir, the Lievtenant and Councell do certifie under the great Seale 

e Ireland the cauſes and conſiderations of all ſuch Acts, as ſeem good to 

— * them to be paſſed in Parliament, ſo that Originally it is to begin there. 2. 

— I)hey are to be affirmed, altered, or changed, and returned under rhe great 

Seal. 3, Licenſe under the great Seal to ſummon and hold a Parliament. 4. 
ras To be done Pendente Parliamento, as it appears ought to be. | 

the And it was unanimouſly reſolved, that the Cauſes, conſiderations and 

his Acts tranſmitted hither under the great Seal of Ireland, ought to be kept 
4 and pꝛeler ved here in the Chancery of England, and ſhall not be remanded. 

id 2+ It they be affirmed, they ought to be tranſcribed under the gzeat Deal and 

zn returned into Ireland, and all that wich paſſes the gꝛeat Seal, ought to be en- 

ind | rolled here in the Chancery. 3. If the Acts tranſmitted hither be in any part 

"id altered o2 changed here, the Act ſo altered and changed, ought fozthwith 

, to be returned under the gzeat Seal ofEngland;but the Transſcript under the 

= great Seal of Ireland, whi.h remain in the Chancery here, ſhall not be a⸗ 

rs: mended, but the amendment ſhall be, under the gꝛeat Seal of Eng as afoꝛe⸗ 


ſaid, returned into Ireland, without any ſigniſication oꝛ certification of their 
allowance by thoſe in Ireland; fo2 as the Acts move Oꝛiginallp from Ireland, 
ſo the amendments oꝛ alterations move here in Eng. all the Bills which are 
tranſmitted here fcom Ireland, are with the petition of the Deputy and Coun- 
cell of the Ring altogether under the g2cat Seal of Iceland, and ſo all the Acts 
which are ackirmed oꝛ altered, are returned together under the c2cat Seal of 
Eng. Ste 10 H. 6. &. which begins, Mich. 18 H. 5. Rot. 46 coram Rege, how the 
Par. in Ireland was holden there befoze Poynings Act. And ſe another ad 
made at the Parl. in Ireland in the ſame year of 10 H. 7. c. 22. it is enacted, 


ile; that all Statutes late made within this Kealm of Eng. concerning oꝛ belonging 
ta the common and publick-Weale of the ſame, from hencefo2th to be dee- 
che med god and effettibe in the Law, and over that, be accepted, uſed and executed 
ind within this Land of Ire land, in all points, at all times requiſite, accoꝛding to 
tel | the teno2and efect of the ſame : And over that, by the authoꝛity afoꝛeſaid, that 
bi | they and every of them be aut hoꝛiſed, p2oved, and confirmed within the ſaid 
= Realm of I. and if any ſtatute o2 ſtatutes have ben made within this ſatd 
Wy A and heretofoꝛe to the contrary, that they and every of them by the autho2i- 
(fs | tyafozeſaid, be adnulled and revoked, void and of none efec in the Law, 
0 And obſerve, that this woꝛd (late) in this I, hath the ſame ſence as (before) 
. ſo t hat this Act extends to all Acts of arliamꝭnt made in Eng. befoꝛe the act 
— of 10 H. 7. And that is the reaſon, that all Acts of Parl. nade in Eng. befoꝛe 
* this Act concerning Ireland, but onely generall Acts made ſince the ſaid Ic 
5 = of10 HH. 7. do not bind them, becauſe that (as it hath ba ie ſaid ) they h1ve 
a” | -AaParliament fo2 the Realm of Ireland, and thoſe of Ireland do not come to 
on our Parliament, vid. R. 3.1 2. Hibernia habet Parliamenta & faciunt leges, & 
al, { noſtraſtatuta non ligant eos, quia non mittunt Milites ad Parliament um, ſed 
nt perſonæ eorum ſunt Subjecti Regis, ſicut Inhabitantes Calinæ, Goſcogniæ & 


Ie, | Guienz, But 


1 12 Dignity. Eccleſiaſticall uri c- 
Y 4 | ; diction. ) 


Note. But queſtion is made ofthis in ſome of our Books, vid. 20 H. 6.8. 32 Hl. 
6. 25. 1 H. 7. 3.8 H. 7. 10. 8 Rich. 2. proceſſe 204. 10 Ed, 5, 41. 13 Ed. z titulo 
baſtard, 11H 4.7.7 E. 4. 27. Plowdens Comment. 36 8. 13 Eliz. Dyer 35. 2 Eliz: 

Note. Dyer 366. Calvins Cale in the ſeventh part o my Uepoꝛts 226.1 4 Ed. 3. 184. 
+» ya in England is made Biſhop of Dublin in Ireland, his Prebendary 

id. | 
Where . Sta- See the Statute of Ireland, upon what Books and Acts of Parliament; 
145 is of ferce this que ſtion is now by common experience and opi. ion without any ſcraple 
in Ireland. kel olved, That the Ads of Parliament made in England fince the Act of the 
10 H. 7. do not bind them in Ireland; but all Ads made in England befoze 
« E _ 7. by the ſaid Act made in Ireland An: 10 H. y. cap. 22. do bind them 
in Ireland. . 


Dignity, Pre- Nec , that Camden King at Armes told me, that ſome held that if a 

rogative. Baron dies, having iſſue divers Daughters, the king map conker the 
Dignity to him who marries any of them, as hath been done in divers caſes, 
Viz, Jn the caſe ofthe Lo2d Cromwell, who had iſſue divers Daughters, and 
the Bing did confer the Dignity upon Burchier who married the pongeſt 
Daughter, and he was called Lo2d Cromwell : And ſo in other caſes : 
And he laid, that the Carle of Gloceſter, who had married the Da:ahter 
of Liing Henry the third, and the Counteſſe after Mar. ied Mount 
Hermer, who was her Hulbands Secretary, foz which the King Jmp)i- 
ſoned him; and, after being reſtoꝛed to the Kings Fato , during the mino- 
rity of the Don of the ſaid Carle of Gloceſter, and untill the Infant came 
of full age, and when the Infant was of full Age, he was called to the Par⸗ 
liament bv the name of the Carl of Gloceſter, and the other by the name of 
Mounr Hermer night ; and he ſaid, that it appears in the Edict, o2 Sta- 
tute made in France, that if any be made Duke, Marqueſſe. Carle, o2 Baron 
of any p2iviledged place, as of Guiſe, & c. if he dye without Heire Male of 
his body; the Dignity is not only extinct, but the Ring ſhall have the Pannoꝛ 
o2 Territo2y whereof he tok his name and Dignity : Sed nos non habemus 
talem conſuetudinem. 


Og Ate (by Linwood ) thatit appears that bythe Canons b. din 
none may exerciſe Eccleſiaſtical Juriſdiction, unleſſe he be within the 
Oꝛders of the Church, becauſe none may p2onounce excommunication, but 
a ſpirituall perſon ; And there it appears, that as well the Regiſter as the 
Judge ought to be Dpirituall,but now by the Statute of the 37 H. 8.cap.17, A 
Doctoꝛ of Law o2 Regiſter, although he be a Lay-man, may execute Eccleſi⸗ 
aſtical Juriſdiction, | | : 

Pote alſo, that by the Canons no Eccleſiaſticall Judge ought to cite any 
Church-warden to the Court, but ſo as he may return home again to his houſe 
the ſame day, ; | 

Alſo the Canons do limit how many Courts Ex Officio thep map have 
within a year. 
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pit it ſhall be ſuificient foz him: hut if the Father by wꝛiting, oz by Will does 
declare, that it is but put of a Childs Poztion.then he ſhall have a full Chilag 
part, otherwiſe-not, But ſome made a diere nce where this ſumm lo given, 
and declared to be put faz part, ſhall be accounted upon account parcel of the 
intire Cate, oꝛ not; that is to ſay) if the JNue ſo in part advanced, ſhall have 
ſo much as amounts to a Childs part, and that the Wife and the Trecutoz 
ſhall gain therby , where that this Poztion ſo given, ſhall be of no benefit to 
the Wiſe o2 the Crecutors. | | | 

As if a man hath two Childzen, and gives to one of them a hundzed pound 
in part of his advancement, and then dies woꝛth 900 l. in this caſe the Wife, 
the Jlſue not advanced, and the Crecutozs ſhall have but thee equal parts 
of the 900 l. Viz. three hundzed pound a . — and then this hund ꝛed pound 
ſo given ſhall be in Potchpot between the Childzen ; which (as J think) cans 
net be;fo2 then there ſhall not be equality among the 3flues,as the Cuſtam doth 
— who ought in mp opinion to have the pzecedency of favour, if any 

2 


Mgcte, it was holden by the Judges in the kings Bench, That if a man be 
d of a houſe and term foꝛ years, doth deviſe fo2 years, does demiſe this 


te, that if a man give to ene of his Childzen a certain ſumm in his Cuſtome 
life, and after dies, although this is not given as a childs full Poztion, Londen 


to his Wife foꝛ life, the remainder over, and dies, all his Debts being paid; peice. 


It the TU idow enters generally, and converts the p2ofits to her owne uſe, and 


nat to pious Wozks ; this is a determination of her Clection: And this is the 
generall caſe, and therfoze it is god that it be ſpecially found. 


I —— —— ———— 


Haynes Caſe, 


Ote, inthe Lenten Adiſe holden at Leicefter I t, and 12 Jac. the caſe 
was, That one William Yavnes had digged up the ſeverall Graves of 


4 


three men and one Woman in the night, and had taken their winding Felony re 
Sheets from their bodies, and buried them again: and it was reſolved by the teal a Wind. 
Juftices at Ser jeants Inne in Fleerftreer, that the pꝛoperty of the Sheets re⸗ ſheer, 


remain the Owners, that is, in him who had pꝛovezty therein, when the 
dead body was w2apped therewith,for the dead body is not capable of it, as in 
11 H. 4. If A»pazel be put upon a Boy, this is a Giſt in the Law, foꝛ the 


boy hath capacity to take it; but a dead body being but a lump of earth, hath —— 
no capatitp:alſo it is no Gift to the perion, but beſtowed on the body, foꝛ the — 7 


reverence towards it, to expreſſe the hope of Reſurrection, Als a man cannot 
relinquiſh the p2operty he hath to his Gods, unleſſe they be veſted in another; 
and actoꝛdingly at the ſaid Aſſiſes, he was ſeverally invicted fo2 taking of each 
of theſe Sheets: And the firſt Jnrictment was of petty Larceny, foꝛ which hz 
was whipyed : And at the ſame Iſſiſes he was alſo indicted fo2 the Feloniauz 
taking the th2:e other ſheets, foꝛ which he had his Cl-ray, and ſo eſcayed 
the ſentence cf death, which he well deſerved,fo2 this inhumane and baryarous 


Felony, | 


of 
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county Pala- I the, Chancery, between Sir John Egerton Plaintiff, and William Ear!!! 
tine · of Derby, Chamberlain of Cheſter and others, Defendants, fo2 the truſt | = 
and intercſt ofa Farm called Budſhaw in the County of Cheſter : Jt was re- 
ſolved by the Lo2d Chantellca, the chief Juffice of England, the Paſter of the | 
Rols,Doderidge, and Winch Juſtices. 3 ; \ 
1. That the Chamberlain of Cheſter, being ſole Judge of Equi tv, cannot 
| decree any thing wherin himſelf is party, fo2 he cannot be a Judge in propria 
N cauſa: hut in ſuch caſe where he is party, the Suit ſhall be heard here in the 
i Chancery, Coram Domino Rege. 

2. If the Defenda-its dw. ll out of the County Palatine, he who hath cauſe W 
to complain in equity, may alſo complain here in the Chancery, foꝛ in reſpec MW | 
that p2oceedings in Chancery do bind the perſon only, if the perſon be out 
of the Juriſdiction, the Chamberlain of Cheſter cannet relieve the party; 
and therfoze, Ne curia Domini Regis deficeret in juftitia exhibenda , the 

Suit ſhall be here in the Chancery; toz elle the Subject thall have god right, 
and pet have no remedy, which will be inconvenient. 

And this dees perſue the reaſon of the common Law, as appears 13 Ed. 4, 
ti to, Juriſdiction.8 Ed:2.Afl 382.5 Ed: 3. 30. 30 H. 6.6.7 H. 6. 37. The 
Cale of the Lo2d of the Marche s of Wales, although an Action will lye in 
Wales, pet becauſe he which hath cauſe of Action cannot ha ve Juſtice there, he 
fall ſue here in the Kings Bench; fd2 where the particular Courts cannot 
do Juſtice to the parties, they ſhall ſue in the ings generall Court at Weſt⸗ 
minſter, 11 H: 4. 27.8;Ed: 4 f. in all caſes where it appears to the Court, that 
thoſe who have liberties to take Tonizans, do fail of right, as in matter of foꝛ⸗ 
raign plea,8c.the matter ſhall be determined in the generall Courts at Weſt⸗ 
minſter. . 

Note. 3. It was reſolved, that the King cannot gꝛant a Commiſſion to deter⸗ 
Cauſes in e mine any matter of equity , but it ought to be determined in the Court of 
\ jp" — not Chancery, which hath had Juriſdiction in ſuch caſe time out of mind, and 
ned by Com- had alwaies ſuch aliowance by the Law: But ſuch Commiſſions az new 
miſſion; Courts of equity thall never have ſuch allowance, but have been reſolved tobe 

' againſt Law, as it was agzeed in Potts caſe, 5 

4. Upon conſideration had of the Certificate of the 1 ed Dyer and other 
Juſtices in the time of Queen Elizabeth, concerning the Juriſdiction of the 
County Palatine of Cheſter ; it was reſolved, that fo2 things tranſitozy, al- 
thonah that in truth they be within the County Palatine, the Plaintif may 
by Law alledge them to be done many place within England, and the Defens 
dant may net plead to the Juridiction of the Court. t hat they were tone with⸗ 
in the Tounty Palatine: Ser Dyer 13 Eliz: fol: 203. 716 Dfice found 

by Mandate out of Chancery of Land in Cheſhire is void. 
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| 14 in the Houle of Commons, when the Speaker is choſen, he in his plate 
{ & LL where he fic ſhall fit down, mall dilable himſelf , and ſhall pzav that Proceedings 
k © they would pzoced to a new Cledtion: but after he is put into the Chair, then in Parliament 
„ © he ſhall pzay them, that with their favours he may diſable himſelf to 
> | the King, lo that their expectations may nat be deceived, 
But note, that the King the firſt dap of Parliament ſhall fit in the upper 
houſe of Parliament, and there the King or the Lozd Chancellaz by his com- 


, | mandment, ſhall relate and ſhew the cauſes of calling the Parliament, the 
0 which are beſt founded on the wo2ds of the Wzit of Summong of Parli- 
ament (which is a god Subject to treat on, 8c. )and then in the concluſion of 
» © the D2ation,the Commons are commanded tochuſe a gzandandlearnedman 
t to be their Speaker. Upon which the Commons ſhall pzeſently aſlemble them- ' 


lelves in the lower houſe, and he is tobe a Pember of their Parliament, and 
| hereupon he ſhall diſable himſelf, ut ſupra, | 

And two oz thee daies after, the Commons ſhall pzefent their Speaker in 
the upper houſe to the king, where he ſhall diſable himſelf again tothe King, 
and in moſt humble manner ſhall intreat the king to command them to choſe 
a moze ſufficient man: Aud after he is allowed by the Bing, then he ſhall make 


- an Oꝛation, and in the concluſioa ſhall pꝛap the four uſuall Petitions ; the 
n which D2ation being anſwered by the Loꝛd Chancelloz,and his Petitions al- 
e lowed, the Speaker and the Commons ſhall depart to the houſe of Commons, 


where the Speaker in the Chair ſhall requeſt the Commons, that inaſmuch as 
they have choſen him foz their mouth, that they would aſſiſt him, and favours 
ably accept his pꝛocee dings, which do pꝛoceed out of an unfaigned and ſincere 
| heart to do them Service. 

Note, in the lower houſe, when a Bill is read, the Speaker does open the 
the parts of the Bill, ſo that each Pember of the houſe may underſtand the in⸗ 
| tention of each part of the Bill; and the like is done by the Lo2d Thancelloz in 
the upper houſe ; then when it is read the ſecond time, ſomtimes it is ingꝛaſ⸗ 
ſed without any Commitment, but then the Speaker makes queſtion of it in 
this manner: The queſtion is, Whether this Bill ſhall be engroſſed, or not. 
| As many as would have the Bill ingroſſed, ſhall ſay, Yea; and as many ag 
would not, ſay, No. | | * 

But in the upper houſe of Parliament when ſuch queſtion is made about en- 
gꝛolling, if there be no contradiction, the Lo2ds'do not deliver their aſſent in 
ſaving, Content, o2 their diſſent in ſapiug, Nat content, foz husbanding 
the time: but if their be any on tradiction, it is tried Seriatim, by Content, 
02 not content; but neither in the upper oꝛ lower houſe, the Lozy Chancellor | 
02 Speaker, ſhallnot repeat a Bill oz an amendment but once. 1 

TUhen a Bill is commited to the ſecond reading, then if the Tommitees 
amend it in anv point, then they ſhall write down their amendments in a 

paper, and ſhall direc to a line, and between what woꝛds the amendments ſhall 1 
be -4 in, oꝛ what words ſhall be interlined, and then all ſhall be ingꝛoſſed in 4 

| Bil | 
And if a Bill. paſſe in the Commons houſe, and the Loꝛds amend the 
Bill when it is ſent to the upper houſe, they do as befo2e ſhew the line, and 
5 between what words, and after the amendments are ingzoſled _ — 
; cualr 
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ticular references, and the Bill with the amendments are lent again to the 
houſe of Commons where they affirme them: the amendments are read thee 
times, and then they inſert them into the body of the Bill, and ſo E converſo 
of a Bill which palleth ri in the upper — . But nao, that in one ol theſe 
caſes the intire Bill ſhall not be read again in the houſe wherin they fic paſſe 
but the amendments only, fo2 no Bill ſhall be read above thꝛee times, 
No Lo2d ought to ſpeak to the Bill two times in one day, Alſo no night, 


Citizen, oz Burgelſe ought to ſpeak abvve once to one Bill in one day, uns 


teffe, ſomtimesby way of explication. | | 
No pꝛidate Bill ought ta be read beſoze the publick Bills, unleſſe the om 
houfe oz the other do require it. | SN | 
Nete, in the hauſe of Commons, thoſe that art faz the new Bill (i? there = 
be a queffion of baltes) hall go aut of the houſe, and thoſe who are againſt the 
Bill, and fv2 the Common La oz any foꝛmer Law, ſhall ſit ill in the houſe; 
foz they are in poſſeſſion of the old Law; And in the upper houſe two Los are 
appointed,one of the one Rr other af the other to number the voices. 
In both houſes, be which fir ſtands up ta ſpeak, he ſhall firſt ſpeak; with⸗ 
dut any yifference of perſons, | | 
When a Bill is ing2oſſed at the third reading, it may be amended in rhe 
fame houle in any matter of ſubſtance, à fortiori; the erra2 of the Clerk in the 
ing2oſing may be amended, & c. | 


- * 
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Paſch, ra. Jac, 


Walter Chutes Cafe, 


New ereftcd Alter Chure Dewer tv the King, div erhibite a Petition to the 


Office void, 


Bing, that fo2 the fatety of the Realm, and the fecurity of ſtran⸗ 
gers within the Realm, that the King would vornchfafe tu erect a new Df- 
fice of Regiſtring of all rangers within the Realm, ercept Perchant- 
ſtrangers, tobe kept at London, and to gzant the ſaid Difice to the Peti- 
tioner, with a reaſonable Fee, oꝛ without a Fee, : And that all ffrangers, 
except Perchant-frrangers, might depart the Realm within a certain con, 
ventent time, if they do not repair to the ſaid Regiſter, and take a Bil 
let under the Kegiffers hand: Which Petition the L02ds of the Com- | 
tell did refer do me, by their honourablo Letters of the 13. of Novem, 1613, 
that I calling to me Councei learned in the Law, fhemld confider what the 
Law is in that behalf, and how it may ſtand with con deniency and policy 
of State, to put the ſame in execution, and by whom it ought to be perfor 
med: And upon conference had with the Juſtices of the Commem Plcas, 
and the other Juſtices and Barons if Derjeants Inme in Fleetſtteet; 3t 
was reſolved, that the erection of ſuch new :Difires, fo2 the benefit of a | 
pꝛivate man was againſt all Law, of what nat urt foever : And therfozr 
where ne Captain Lee did make ſuit to the Bing to Have a new Dice to 
make Inventoꝛv of Goods of thoſe who died teſtate ae inteſtate; It wis 
reſolved by the Lo2d Chancelloz and my feff, that fuch Gza"nt ſhalk be ut⸗ 
te iv void although no certain perten hath it, and that this was anainff 
Camman Lam, and the Statutt of 21 H. 8. zn like manner another faed 


to 


particular man. 


— 
1 — — — 


to have the Kegiſtring of Birth-dayes, and the time ok the death of each 
perſon within the Uealm, and that it might be on Recozd and authenticall; 
Do Mich. 19 Jac. To make a new D:fice in the upper Bench, foꝛ the onely 
making of all Latitats at the Suit of the Lozd N*aubigny, and after him of 
the Lo2d John Hungerford, and others, was reſolved to be void. So Little- 
cons ſuit, to na me aa_Dificer to be a generall Negiſter, 02 rather Tabler, 
02 Indexer of all Judgments, foz Debts, and Dammages, Recognizances, 
Bills, Obligations to the King, Deeds inrolled, Fines upon Difenderg 
in the Star Chamber, and other Courts whatſoever : and this was pꝛeten⸗ 
ded to be ſoꝛ the benefit of the Purchaſer, and the ready finding of Recozds ; 
and to ſach parpoſe was made the Statute of the 27 Eliz. fo: inrolling of 
Statutes ; but the Suit was rejected by the two chief Juſtices and others: 
fo2 every Court ſhall choſe Officers either by Law oz Pzeſcription : the 
Lawo2 Cuſtom may not be changed without a Parliament, and ſo it was 
reſolved Hil,12 Jac. Regis; and divers other ſuch inventions were reſolved to 
be againſt Law andReco2d. ; : 3 


As to the ſecond, in the caſe of Sir Walter Chute, concerning the con⸗ 
beniency oꝛ inconveniency ofit, it was refolved, that it was inconvenient 
fo2 divers cauſes. 1. Fo2 a pꝛivate man to have pzivate ends. 2. The 
numbz2ing of ſtrangers by a p2ivate man would infer a Terroꝛ, and the King 
and ÞP2inces of other Countries will take ofence at it, and will do the like to 
the kings Subjects. 3. It is to be conſidered, what bzeach it will be to fozs 
mer Lreaties. 


As tothe third, in the cale af Sit Walter Chace) that may be perfoꝛmed 
without any inconvenience ; and ſoit was deviſed by the Lo2d Burleigh, 
and other Loꝛds of the Touncel : An. 37 Eliz. viz, To waite Letters to the 
WPajozs, Bapliffs, o2 other head Dficers of every Titv, Borough, oꝛ Town 
where any ſtrangers are reũdent, to tertiſie how navy ſtrangers, and of what 
quality are in their Citties, &c. the which they are to know in reſpect of their 
Inhabitants, and Contributions to the pw2, and other charges, and this may 
be done without any waiting. ee n l 

Thich Suit being made to the Lo2ds, was well appꝛoved by: them, and 
the Suit utterly diſ-allowed the 3. Dec. An. 3 H. 8. Commiſſiom gꝛanted to 
divers, to certifie the number of Strangers, Artificers, with the number ol 
their Servants within London, and the Suburbs thereof, c. attoꝛding to the 
Statutes: Der Candiſh Caſe, 29 Eliz, fo: making of all Wits of Saperſe- 
deas in the Kings Benth. un meh | 

13 Eliz, A gꝛant of an Office to Thomas Kniver; to examine all his Pa⸗ 
jeſties Andito2s and Clerks of the Pipe concerning their Ofkite s foꝛ peurs : 
Jt was relolped by the Contt to be againſt Law, for it beloſigs to che Barons 
who are Judges: And if is alſo an Innovation in a Tan of Nutte. 25 Eliz. 
A Gant of an Office to Thomas Leichfield to exam all deceits, falle al- 
luwantes of the Nucens Dificers foꝛ kidht years,refalved to be void. 

The making of Subpxna's in 'Chancery, ancientip belonged to the ſir 
— : The late Nuiens Paje ſty &2anted the ſame by Patent to one par⸗ 

u man. r 5 ieee a 

The keeping and filing of Aﬀidavits' in Chancery; ancientlp belonged fo 


- 


| the Kegitter, . The Bings Pajeſty that now is, gzanted the fame tb one par- 
1 ticular man. Fr oldn et 35 en I-01 +. 


The erecting and putting down of Innes hath been anciently in the power 
of the Juſkice of Peace, Mis Bajefy hath given that power vy Patent to a 


+ ns | The 
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The taking ofthe Oepaſitinus, and all ather pꝛocꝭ dings befoꝛe and bp tie 
Commiſſion which hath uſed to be taken and 141 — 
themſclves, oꝛ lame Clerk of their appointment Majeſty hath gzanted 
the ſame by Patent to one particular man, . 3 
The Ring by his Letters Patents gaanted to Simon Darlington the O 
fice of Alveger, and limited what Fees he ſhould take, | | 
The ſole g. Waiting, and ingeolling of all Licenſes and Pardang 
was gaanted to Edward Bacon Gent. with the Fee that had fazmerly bien ta- 
Ren, and a reſttaint fo2 all others, &c. 
The Dfices of Subpznas was gaanted to Thomas George and others du⸗ 
ring — with the Fie of 26, and a reſtraint that no others pꝛeſume to make # 
The Difice of making and regiſtring all manner ol allurances and P 
licieg, cc. was by Letters Patents gꝛanted to Richard Gandler Gent. with i 
Tach-Fees as the Lad Pajoe and athers ſhould rate, with power ts rate ies, 
and a reſtraint of all others, & c. which was during pleaſure, and afterwards 
to him and others during lives. 5 
The Okkice af w2iting Tallies and Counter-Tallies gaanted to Sir Vin. 
12 of ing ꝛolling Patents ta the gzeat Seal, and an encreaſe xf ; 
T ing ꝛolling Patents eal, and an 1 
Ee. s geanted late to Sir Richard Young, and Pr. Pye. 2 


_ —_— —_ —_—— 
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Sir Stephen Procters Caſe. 


— N an Juloamation pꝛeferred in the Star chamber by the Attoꝛnev⸗ gent 
Judges = rall, againf Stephen Procter, Berkenhead, and othere, £2 candall a 
Star- chamber. Conſpiracy of the Carl of Northampton, and the l a- VVooron, At h 
hearing af this caſe, were pꝛeſent eight Loads, Scal. the chicte Bara, 
the two chief Juſfices, two Biſhops, one Baron, the ChanceUlo2 af k 
Erchequer, and the 10 Chancello2 : Aud the thao chief Juſtices, am 
the Tempoꝛal E arans condemned Sir Stephen Procter, and fined and zun, 
pꝛiſoned him : But the Lo2d Chancellaz, the two Biſhops, and the Thu 
celloꝛ of the Cxchequer acquitted him, Aud the Queſtian was, if Sir Ste 
phen Procter ſhall becondemned 92 acquitted ; and itſ med to ſome of th | 
Clerks Prima facie ; that the better ſhall be taken £o2 «he King, and that 
he ſhall be condemned. But cthers were af the contrary Opinion; am 
hereupon the matter was referred to the tina chiefe Julkices, calling 1 
- their aſſiffance the Kings Learned Cauncell: And jirſt they xecolved, tnt 
this Nueſtion muſt be determined by the Pacſidents af the Court. af Sta © 
chamber, foꝛ that Court is againſt the Rule and Dazer of all other Cant. 
faz in the Kings Wench, the caumon Pleas, e the Exchegucr, qe in th 
Exc hoquer chamber, Where all the Inſtices are aſſembled, if the Juſt 
cos are equally diviaed, mo Judgment can be given. And ſo it is in th ® 
Com t of Parliament; and therefoze fhis courſe ouaht to be wazrantedy! 
the cuſtome 'oftheTourt- : Und as tothat.two Paeſnents only ere prod | 
ted foꝛ the maintenance-of the ſaid Cauſtame, Viz, One in the Hilary Tum. 
39 Eliz. betweene Gibſon Plaintiff, and Griffith and others Deſeudunts; | 
where tho complaint was fo2 a Riot, and at the hearing af the caſe, th 
uus Light vorſeat, four gabe their Judgment that the Defendants wo! 
guilty ; but the other four, whereof the Loꝛd Chancelloz was anc, Wann 
. PE} 


Caſe. 


12 Sir — 5 


ted the Defendants nat guilty, and no ſeutence of condemnation was cver 
entred, becauſe the Lo2zd Chancelloz was ane of the four who acquitted 
them. The other was Hill. 45 Eliz. In an infomation by the Atto: 

nerall againſt Katherine and others, foz fozging of a Mill, and a 
meanour fo2 p2ocuring a fraudulent Deed to defeate the Quten of her Eſ⸗ 
cheat : And eight were in pꝛeſence at the hearing. ofthe cauſe, whereof 
four found the Defendants guilty of Fo2gery, and did inflict the puniſhe 
ment acca2ding tothe Statute of the 5 Eliz. but the others, whereof the 
Lozd Chancelloz was one, gave ſentence ; that OD —— 
ofthe Piſdemeanour, and not of the Fo2gery, and impoſed a Fine of 500 
only: which decree was entred accazding to the Lo2d Chancello?'s voice, als 
though the ſentence on the other fide was moze beneficiall foz the King, and 
no other pꝛeſident could be found in this caſe, the which J have repozted this 


manner. 

When king Edward the fourth, had a Sublidy granted to him in the 
13 Edw. 4. by Parliament, becauſe he could have no more by Parliament, 
and without a Parliament he could not have any Subſidy to be levied of the 
Lands and Goods of the Subject, he invented this ſhift or deviſe, in which 
three things are to be obſerved. 

1. The Cauſe. 

2. The Invention. 

3. The Succeſſe. a | : 

1. The Duke of Burgundy , who had Married Margaret, the Siſter of 
Edw. . ſolicited King Edward to joyn in VVar with him again che French 


Ote the Eraction under the gad Name of Benevolence, began in this Cranming 


| King co which the King cafilyconſented, becauſe he ſought revenge againſt Henn 


the French King for aiding the Earle of Warwick, Queen Margaret, and 
Prince Edward, and their party; and therefore, ro make War againtt the 
French King, was the canſe. 

2. The 3nventianwas, The King called before him at ſeverall times a 
great number of the Wealthiett of his Subjects, to declare to them his ne- 
ceſſity, and his purpoſe to levy War for the honour and ſafety of the King- 
dome, and demanded of each of them a certain Summe of Money, and the 
King treated with them, with ſuch great grace and clemency, with ſuch 
gentle prayer to aſſiſt him in his neceſſity, for the Honour of the Realm, that 
they very freely yielded to his reqneſt, — Het Honour and ſafety of this 
Realm: amongſt the reſt,there was a Widow of a very good Eſtate, of whom 
the King meerely asked what ſhe would willingly give him for the mainte- 
nance of his Wars; By my faith, quoth ſhe, for your lovely countenauce 
ſake, you ſhall have twenty Pound, which was more then ee . 
the King thanked her, and vouchlafedro kiſſe her, upon rrhich ſhe preſent- 
1y ſwore;he ſhould haverwenty pound more. 

3. The ſacceſs and event Was ; That whereas the king called this a Be⸗ 
nevdtcuce to pleaſe the peaple, yet many of the people did much geudge at it, 
aud called it a Malevolence, f : 

Primo. Ed. 5. in the Daation of the Duke of Buckingham in Guild Hall in 
London, he inveighed, amongſt other things, againſt this Taxation under 
te Name of Bene volencr. 1 Rich, 3, cap. a. the Bubjedsof the Realm ſhall 
not ve charmed with ſuch charge 82 imyobtion called » which 
tendeth ta the ſubverſion of the Law, and defiructionof Conmuonalty, as ap- 
pears in the P2eamiſle ( whore any ſuch charge.) And that ſuch exagian 
beloꝛe taken, under the name of Benevolence, ſhall not ke dawn * yy 

mp 


Exatiion of Bene- as 
volence. ; 


4.” 


Stow. 8 80. 


ample to make cutho? the like chacne, bat hall be damned and adnulled f faz 


ever: But it appears by the Preamble, that this was agaiaſt the will and li 


berty of the Subject, but fre-will ofering is not reſtr ained. 

An. 6 H. 7. The King declared in Parliament, that he had juſt tauſ e of 
Marre againſt the French king, which foꝛ the cauſes there ſhewn was ap⸗ 
pꝛobed, and fo2 that he deſired a Benevolence towards the maintenance ol it; 
and e very one pꝛomiſed his helping hand, the which the King gꝛeatly com- 
mented ; and tothe intent that the porer ſo2t miaht be ſpared, he demanded 
it by way of a Benevolence, acc oꝛding to the Example of Edw. 4. and publish 
ed, that he would by their open hands meaſure their benevolent hearts; and he 
who gives but a little, accoꝛding to his gift. 

By this means he collected gzeat Dummes of Monev, with ſome arudge foz 
theertremity ſhewn by the Commiſſioners, 11 H. 7, cap. 20. An Act was 
made fo2 levving of that Benevolence, acco2ding to their aſſent, but onely of 
ſuch as aſſented. 

An,20 H.7, A tommiſſion to levy what was g2anted by xx H. 7. 

Pote, that x 5 H. $.a Commilſion under the g2eat Seal, called — 

on of Antiripation, to collect the Subſidy befoze the day, 
An. 16 H. 8. Foz War with France, a Benevolen:e levied hy Commiſſion 
with gꝛeat Curſes,and Impꝛecations aga inſt the Council, and with Succeſs, 
foz it was to le bv a firth part of the value in Poney 02 Plate againſt the god 
willof the Subject. 

An. 26 H. 8. Another Benevolence levied by Commiſſion foꝛ maintenance 
of War againſt France, with ill ſucceſſe, fo2 it was eracted of the Subject a- 
gainſt his god wilt. But if the Subjects of their free-will, without anv com- 
pulſion, will give to the King fo2 publick uſes any Summs of Ponep, this is 


not pꝛohibited by any Statute, - 


And the Statute 11 H. 7. cap. 18. pzoves this, where the Parliament com⸗ 


pels them who have krerly gꝛanted any thing to the King foz publick uſe, to 


—_— 

Feb. An. 40 Eliz It was reſolved by all the Juſtices and Barons, that a fre 
Gꝛant to the Quten without coercion is lawful, and acco2dinaly they gzanted 
tothe — Quod nota benez quia, &c. 


Paſch, 1. a Regis 
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of Dungannon in Ireland, was in effect; Scil. That the king conſtitu⸗ 
ted the Town of Dungannon to be a free Bozonch/, Er ulterius volumus , 
declaramus,& ſtatuimus, quod inhabirantes villæ prædictæ ſint unum cor- 
pus corporatum per nomen Prepoſiti. 12. Butgentium & Communitatis 
Dungannon, & per idem nomen placirare poſſint: Er quod iph predict. 
Pra politi & Burgenſes & ſucceſſores ſui habeant poreftarem eligendi duos 
Burgenſes, &c. "ad Parliamentum, &c. And the doubt was; whether this 
Gant; of Election of Burgeſfes.of Parliament was gad, foz becauſe. it 
was g2anted but to parcel of the Bedy⸗ ſcil. co the P2ovaſt and Burgeſles, 
and nt to theP2ovoſt, Burgefſeg.and Commonalty; Andthe chiefe Boon 
thoneht, that foꝛalmuch as this was nat but a nomination o: election, it 
was ſufficient to make the- P2ovoff and'Burgefſes only to have it: And he 


* a — betwirt nomination and:6ther inheritänce: But this was 
denied 


12 — | 


denied by all the Juſtices and Barons, iz this power to elect Burgeues, 


is an Jnhert:ance of which the Pꝛovoſt and Bu: gefſes are not capable, 
foz that it ought to be veſted in the entire Cozpozation, Scil. ÞP2ovoſx, 
Burgelles, and Commonalty ; And it ſeemed to Hubbard, chief Juſtice of 
the Common Pleas, that the King may gzant tothe Inhabitants of Iſling- 
ton to be a free Bodugh; and that the Burgeſſes of the ſame Town map 
elect two Burgelles to Parliament: And that it ſhall be god, although 
that the Burgelles be net incozpoꝛated; foz there are many LBurgeſſes 
who £lec 2Burgelles to the Parliament, which are not incozpozate : But 
it was reſolved by all, that ſuch a gzant made by the Ring ſhould be void; 
fo2 the Jnhabitaiits have not capacity totake an Inheritance, as in the 1 5 Ed. 
4. to have common : And Littleton ſaith in his Chap. of Burgage, that the 
15020u%hs which ſend Burgeſſeg to Parliament, were the moſt ancient and 
pꝛincipal Cities, 8c, Do that it ſhall be intended, that at the firſt they were 


KF incazpoꝛate. Alſo, Plus valer ſæpenumero vulgaris conſuerudo,quam Regalis 
conceſſio. 


But it was reſolved by Hubbard, Tanfield, Altham, VVinch, Nicols, 
and Haughton, Quod volumus, was a god woz2d of Gant, as Pigot was 
of Opinion. 21 Edw.4, And this ſhall be an implyed G2ant to all the Coꝛpo⸗ 
ration, that the P2ovoſt and Buraeſſes ſhall elec, & c. And regularly, when 
the Grant is indefinite, Scil. Firſt, Concedimus an incertain thing, Et 
ulterius quod Præpoſitus, & Burgenſes, & Succeſſores ſui elegerint, this ſhal 
be within the firſt Concedimus to all the Body, which that party ſhall choſe : 
But the chief Juſti ce of England, and Doderidge thought the contrary, foz 


| in thiscaſs there was but an Drdinance to erect the Co2pozation ; and no 
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g2ant altogether to any perſon, ſo that this clauſe, Et quod, &c. is idle and 
And Pote, all the new Coꝛpoꝛations were of the ſame foꝛme, and in none 
of them is any clauſt to elect new Burgeſſes,ſo that when thoſe of the modern 


| Burgeſſes dye, this power toelec Burgeſſes is gone. 


2 — 


Mich. x 2. Jac. Regis 


4 Nueffion was moved to the chiefe Baron, and the Juſtices of Ser je- 
ants Inne in Chancery Lane; That if a Felon be con vici either by 


| berdic 02 confeſſion, Ik immediatly by his Convicion, his Gods and 


Chattels be fozfeited : And it was ſaid, that if the Felon after his convi- 
tion pzay his Clergy, that then cleerely he ſhall fozfeite his Goods and 
Chattels, foz Quodammodo this is a flight, becauſe he refuſcth to be at- 


| judged by the common Law, and flies to the pꝛiviledge of the holy Church. 
But it was reſvlved by tbe chief Baron and the Juſtices, that immediate- 


ly by his conviction his Gods and Chattels are fozfeited ; and the pꝛav⸗ 


ave his Clergy, he fozfeits nothing untill his Attainder, which none will 


4 5 his Clergy is not anp fo2fgiture, fo2 then in caſe where he cannot 


i and this is p20ved alſo by the Statute of 1 R. 3. where it is admitted, that 


| Gods of Felon arc fozfeited, which he hath the day of the verdict given 


firme. And with this agꝛees Stamford. fol, 192. a, where he ſaies, that the 


5 


the Gadg of a Felon convict are foꝛfeited and may be ſeiſed. And of the lame 


 Dpinion was the chief Juſtice, and the Juſfices of Serjeants in Fleet-ſtreet, 


1 vid. Trin. 41 Eliz,332. - 
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Anne Hangates Caſe in * A 
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Mich, 12. Jac, Regis. 
Anne Hungates Caſe in Cam, ſtell. 


N this very Terme a gꝛeat Caſe was heard and determined in the Star- 
Chamber, betweene Sir Henry Day, who dped, pendent the Bill, and 
Anne his Wife, and Nicolas Bedingfield Tſquire, and Elizabeth his 
Wife, Plaintiffs : And Anne Hungare Widow, Dir Robert Wind, 
Henry Branthwait Eſquire, Thomas Townſend Tſquire, Thomas Blomfield 
Gent. and George Min Gent. Defenvants. and the caſe in eee was; 
Thar Henry Hogan Eſquire, being ſeiſed of the Mannor of Hamonds, 
and of divers Lands of Taft Bradenham, & c. in the County of Hazfolke 
in Fee, by Deed made a Feoffment of them to the Uſe of the ſaid Anne who 
took Hungate to Husband, and She had Iflue by him a Son and a Daugh- 
ter, and he Dyed : And Annt obtained a Grant of the Wardſhip of the Son, 
and after when the Son was of the age of one and twenty years, ſaving fix 
weeks; By Dedimus paoteſtatem, directed to Sir Robert TUind, Yenry 
Bꝛanthwait then Feodary, and Thomas Townſew, they tooke Cogni- 
zance of a Fine of the ſaid Son, being then of the age aforeſaid, and ficke : 
And the Bill charged them all with practiſe in procuring the ſaid Son to 
acknowledge the Fine; they all knowing that the ſaid Son was within age, 
and in Ward of the King in Cuſtody of the ſaid Anne: But there was not 
any practiſe or circumvention uſed by any of the Defendants to procure the 
ſaid Son to acknowledge the ſame, but rhe Son of his owne good will le- 
vied it. And by Indencure the uſe was limited to his Mother, the ſaid Anne 
and her Heirs, with power of revocation by the Son upon tender af ren 
thillings,&c. and this was in conſideration, that the mother had paid the 
Debts of his Father to avery great value, and had obtained the Wardſhip 
of him, and that her Joynture ſhould be confirmed; And that his Mother, 
if ſhe pleaſed, might give ic to his Brother which ſhe had by Hungate, who 
was of half blood; and it appeared that the Mothet knew the Son to be with- 
in age, but the Commisſioners, for any thing that was proved, were ignorant 
of it, nor did they ſend for the Book of the Church, in which his age appeared 
being in the ſame Pariſh, | 5 
And the Tonncell fo2 the Plaintiſt pꝛaped, that the Defendants auld be 
p:mited kor their miſdemeano2 ; and that the ſaty Women being Plain K 
tife, who were Colins, & c. Vetrs to the ſaid Son, of the entire f5t9), E 
who ſhould be diſinherited by the laid Fine. To which it was refotygd by K 
the two chief Juſtices, and the chiefe Baron, thit there was not any criwe 
puniſhable by the Law in this caſe ; Fo2the Judges of Law, and of thi; 
Court may puniſh ſuch Difences, and Crimes as are deter ninable in this 
Court : But the Judges cannot create Dffences, noꝛ do as Hannibal did, ) 
mike his way over th; Alpes, when he could find none, foꝛ Judicandume- 
nim legibus ; et ubi non elt lex, nec eſt rranſgresſio : And foz this, 
when the Inkant levied the Fine, if it be not reverfed during his min | 
rity, th: Fine is unavaidable in Law, and the Heirs of the Infant have | 
not any remedy by the Law to reverſe it, the cauſe is fo2 this, that the ar 
of the Infant is net to be tried but by inſpection of his verlon: Non telti-⸗ 
um teſtimonio, non juratorum veredicto, ſed judicis in ſpectione ſolummo- 
do: But the Judges as by adjuncula, may infoꝛm themfelves by Ul! _ ; 
Church! 


Caſe. 1 


Church Boks, &c. And the reafonofit.is, that the Fine hould other 


wiſe as well loſe its effects as its name, foz Dicitur finis ab effectu, quia fi- 
nem licibus imponit : And if Infancy ſhould be tryed otherwiſe then by in⸗ 
ſpecion, no man ſhould be ſure of his Inheritance ; f2 after the death of 
the Cognizoz, averment may be made many pears after; That the Coxs 
nizoꝛ was within age at the time of the Fine; and lo many recoꝛds avol⸗ 
ded by naked averment, which ſhould be again Law, and the cauſe of 
gꝛeat veration and ſuit, and Pitz. N. B. fol, 2 1. It an Infant levy Fine, he 
hall have a Wit of Exroz during his non⸗ age, and — it foz Frroz ; 
— is Erroꝛ of the Court in Law, and ſhall be tried by the Judges of 
aw, | | 

And foꝛ this it was reſotved by the ſaid Juffices, That fozaſmuch as no 
co2ruption and circumvention was p2oved in the Commiſſioners, oꝛ in any of 
the parties, of which they may be indicted at the Suit of the King, oꝛ puniſhed 
in this Court, but the Fine ſhall and. 

And it was not apparant tothe Commiſſoners, that he was within age, 
fozaſmuch as he wanted but ſfx weeks of his full age, but if the Commiſs 
ſroners had knowledge that he was within Age, then this had been miſde- 
meanoz in them: Fo2it was ſaid, that Fines and Recoveries are like to the 
Pole Artique and Antartique, foz upon thoſe aſſurances of lives depends: 
fo2 which by naked averment they cannot be ſhaken oꝛ impeached, foz which 
— notable Paeſidents have been concerning the matter in Que ſtion in 

is Court. 

And foꝛ this in this Court, Mich, 24, and 25 Bliz. 14. between William 
Cavendiſh and Anne his Wife, one of the Co-heirgof Henry Knighrley, 
anainft Robert Worſley, and Katharine Lanter Co⸗heir, and Trafford, and 
other Defendants, And the caſe was; That Bsbert Wozfley and Ra⸗ 
tharine his Wife being within age acknowledged a note of a Fine before 
Trafozd, and another of the Defendants, by Dedimus Poteſtatem : And 
the Decree ſaid, that the Commiſſioners did perfectly know that the ſaid 


Katharive wag within age; And foꝛ this cauſe every one ofthem was fified, but 


the Fine ſtands. f 3 | 
Mich. 38, and 39 Eliz, In this Court one Alexander Gilderbrand veing 


ſciſed of certain Lands in Windham, in Com. Norf, in Fee, one Hubbard 
p2ocured one Rocer-who was in his Cuſfody in his Youſe, to take upon 
him the Name of Alexander Gilderbrand who was then beyond the Scas, to 
acknowledge a Fine to the ſaid Hubbard of the laid Lands, and they were 
finedin this Court; And it wan part of iht Dentence, that if he did not 
re-aſſure the Land to the ſaid Alexander, he ſhould fozfeite a n2cater Fine 
to the Nucen : But there was no Sentence to dzaw the Fine of from the 
File, noꝛ Damages awarded. to. the: ſaid Alerander, who was the party 
gꝛie ved. 


1 ot — — 


Mic. 12. Fac. Regis. 
Mansfields Caſe, 


A N. 23 Eliz. In thꝛ Court of Mards, the caſe was this; That Henry Buſh- 

ley ſeiſed in Fee cf ceitain Lands in North Mivs ir: the County of Hert- 

ford, by his Till in wꝛiting demiſed the ſaid Lanzs fo Henry Buſhley his 

Son in taile, the remainder toone William Buſhley. | _ 
| An 
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And fo2 this, that his Son was within age, he demiſed the Education of 
him to Thomas Harriſon, whom he made his Cxecutoz ; And a'terwardsit 
hapned, that Henry the Son became a monſtrous and defo2med Cripple , 
and pꝛobed an Idiot, à nativitate ; The which Idiot by the pꝛactice of one 
Nicols and ethers, was raviſhed and taken out of the cuſtody of his Guar- 
dian, and was carried upon mens ſhoulders to a place unknown, and there 
kept in ſecret, untill he had acknowledged a Fine ofhis Lands to one Bo- 
thome, befo2e Juſtice Southcot. An, 9. Reg,Eliz. and by Jndenture betwirt 
them, the uſe of the ſaid Fine was declared to the uſe of the Cognize and 
his Heirs, which Bot home, An. 12 Eliz, conveyed the ſaid Land to one Henry 
Mans field: And An,22,Eliz.the ſaid Henry Buſhley the Son, by inquiſition 
was found an Idiot ; nativicate;and upon this in An, 3 3, the Court of Wards 
— Der fo2 the Polleſlion of the ſaid Lands, Vide Calvers caſe in my 

And it was moved as a doubt in the ſaid Court of Mards, whether the 
ſaid Fine ſhould be to the uſe of the ſaid Idiot and his Peirs; fo2 not- 
withſtanding that the Fine which is of Recozd binds the Idiot fo2 the 
cauſes afozeſaid, bet the Jndentures are not ſuficient to direct the uſes : 
But it was reſolved, that fozaſmuch as he was enabled by the Fine as to 
ne Paincipal, he ſhall net be diſabled tolimit the uſe.3 which are but as ac- 
celſozy, Rs | 

And the ſame is the Law of an Infant and Feme covert. And the ſaid 
Mansfield bꝛought an Action of Treſpaſſe in the common Pleas againſt 
one Trott, the Farmer of the ſaid Lands; and the Iſſue was to be tr ied at 
the Barre: And the ſaid defozmed Idiot was ſent out of the Court of 
TUards, to be ſhewn to the Judges of the common Pleas, and to the Ju- 
ro2s there tried and \woz2n ;- And being bꝛought upon a mans ſhoulders, the 
Judges hearing that the Title of Mansfield was under the ſaid Fine levied 
by that Idiot: The Loꝛd Dyer, and the Court by conſent of parties, cau- 
ſed a Juroꝛ to be withdzawn ; And the Lozd Dyer ſaid, that the Judge who 
took the Fine, was never wozthy to take another; but notwithſtanding this, 
and although the monſtrous defoꝛmitp and idiocy of Buſhley was apparant 
and vilible,vet the Fine ſtood good. | ; 


Mich. 1 2.Jac. 
Warcombe and Carrels Caſe. 


20 NCt 6. Eliz, in the Star Chamber, where were p2eſent Dir Nico- 

las-Bacon.Liniaht, .lgper_of the gzeat Seale, the Parqueſſe of 
Northampton, the Carl of VVeſtmerland, the Carl of Suilex, the Carle of 
Leicelter, Lozd Clynton, high Admiral, Lo2d Strange, and Hunſden, 
Progers knight, Controller of the Youſhold,Dir Francis Knols, Decretary, 
Sir William Peeters, Sir John Maſon, Sir Richard Sackvil, under- 
Treaſurer of the Crchequer, Sir Robert Carlin, Paſter of rhe 
Rolls, Sir James Dyer, Juſtice del Banc, The caſe was, That Edward 
Carrell, an Apprentice of the Laws, for a great Summe of Money bought the 
Wardſhip of Johan, Daughter and Heir of TWaincomb, of the County ot 


Pereloꝛd, and married her to Edward Carrell, his youngeſt Son: And af- 
cer 


1 
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ter Hill: An: 5 Eliz. the ſaid John tell fick, and being of the age cf nineteen 
years, and not having any iſlae, the faid Edward her Husband perſwared her 
to acknowledge a fine of her Inheritance, by which thould be conveyed an 
Eſtate to the Yusband e Wife in tail, the remainter to the right Beirs of the 
Air And ognizans was taken by Dedimus poteſtatem direded to Sir Tho: 
Sanders one Cheſne ll ol Grayes- Inne befoꝛe Eater, divers Judges being here who 


| might have examined hei: And on Friday in Eaſte r week ſhe died, but and 


the Fine and l'argent du Roigne, was entered agof the laſt Tearm, Scil. The 
Tear m cf.@t; Hilary four Tais befoꝛe the death of the Wife, 


And the D2iginall Wait of Covenant bo2e teſte 15 Jan.returnable craſtino 
Pur. and the Dedimus poteſtatem 18.die Jan, And James Warcomb Cofin 
and Heir of the laid Johan, complained by Bill againſr Edward Carrel foz iob- 
taining of the ſaid Fine by lindirect pzactiſe;Andtherupon the ſentence of the 
Monourable Court enſued thus. 


This day a right honourable preſence being aſſembled in this Court, the 
matter depending in che ſame, between James Warcomb Eſquire, Com- 
plainant, and Edward Carrell of London Gent. Defendant, as well for and 
concerning the validity of the fine levied by rhe ſaid Edward Carrell, and 
Johan his late Wife of certain Mannors, &c. of the Inheritance of the ſaid 
Johan, which Johan, as the Plainciff doth alledge, was not of full age at the 
time of the Fine levied; as alſo for certain ſiniſter and undue means commit- 
ted and done by the ſaid dard Carrell, in the ſuing and getting our of the 
ſaid Fine, as is ſuppoſed andalledged by the ſaid Complainant, was by great 
and long de liberation heard and examined, with all the allegations and ſay- 
ings, that could be alledged and ſaid on both parts. 

Upon hearing of which matter the ſaid Fine was by the whole opinion of 
the Court adjudged good, available, and etectuall in the Law. 

And allo no fault adjudged to be in the laid Edward Carrell, in the ſuing 
and getting out ofthe ſaid Fine, but that the ſame was duely and oꝛderly ſaed 
out, acco2ding to the due foꝛme and o2der of the Lawes of this Rexlm, And all 
this is within the Rule, Facta tenent multa, quz fieri prohibentur: And th: 
Heir halh Damnum abſque injuria, io2 the Law doth not give him any re⸗ 
medy to revoerſe it, And as Edward Carrell was not puniſhed, although that 
he knew that his Wife was within age; ſo the ſaid Hungate ſhall not be pun⸗ 
iſhed, although that ſhe knew that her Bon was within age. ; and that th; 
rather, by reaſon of the ancient Uecrſe, 


Leges communes fi neſcit fœmina, miles, 
Clericus, & Cultor, Judex ſibi parcet & ultor. 


And by ſentence all were dil miſled, 8c, 
Amonaftthe Reco2ds in the Treaſury, Er inter placita coram Domino 
Rege de rermino Sancti Mich: An. 42 Ed: 3. Rot: 27. 
Cornubia Helena, filia Hugonis Allor , b2oucht an apveal of Kobyery 
againſt Laurence Bos koſleake, Richard Cohorta: Jo: Gilmin, and Johan his 
Wife , and divers others; the Defendants. plead, Pet gmity, &c 
and were found net guiltp of the Felony a#2eſaid, Nec unquam ſe 
ſubtraxerunt , ideo prædictus Laurentius & omnes alij, &c. eunt in- 
de quieti : Et prædicta Elena pro falſo appello ſuo commiatirur pri. 
ſonæ in Cuſtodia Mareſcalli Ric, de Inworth, Mareſcalli, &c. Et ſu- 
Rk per 
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Warcombe and Carrels 
Caſe. c 


per hoc przdiftus Laurentius & alij perunt juxta formam ſtatut i quod Jura- 
rores hoc inquirant quæ damna prædictus Laurentius & ally ſuſtinuerunc 


occaſi one falſi appelli prædicti: Et ſi prædicta Helena ſit ſufficiens ad damna 


ſol Venda: Er ſuper hoc quæſit um eſt à præfat is Juratoribus quz damna præ- 
dictus Laurent ius & aliz ſuſtinuerunt ſingulat im occaſione prædicta. Qui 
dicunt quod prædictus Laurentius ſuſtinuit damna ad valent iam 10 l. Et 
Ric hardus * — ad valentiam 10 l. & Johannes Gilman 5 l. & Johanna 
uxor dicti Johannis Gilman 5 1. & fic ſingulatim de ceteris. : Quzfirum 
eſt fi prædicta Helena fit ſufhciens ad aliqua d imuna ſolvenda. Qui dicunt, 
quod non. Quæſitum, quis vel qui abbettavit vel abbettaverunt præfatam 


Flelenam ad appellationem prædictam proſequendam, Qui dicunt, quod 
Johannes Riddel ſenior, Johannes Riddel junior, Tho: Drury & Alicia Aller, 


abbettaverunt præfatam Helenam,ideo ipſi diſtringuantur ſecundum for- 
mam ſtatuti ad reſpondendum, & c. Out of which Kecozd theſe things are to 
be obſei ved. 

1. Although it is enacted by the Statute of Weſt. 2. cap. 21 That in this 
tale Juſticiarij, &c, puniant appellatorem per priſonam unius Anni, & c. and 
accoꝛdina ta the Court Tommitted to pꝛiſon, & c, ſo that they were not Hayl 
able, vet Quia eadem Helena prægnans fuir & in periculo mort is; She was let 


out upon Main⸗pꝛiſe to have her body , 15. Mich. ad fatisfaciendum præ⸗ 


dio Laurentio et alus de damnis ſingulat im adjudicatis occaſione prædic- 
ra: And the reaſon of this is, ſoꝛ this, that the Common Law requires in every 
caſc conveniency; and it is inconvenient that a woman with Child ſhould re⸗ 
main in common Goal Sub ſalva & arcta cuſtodia, where wamen cannot re- 
ſoꝛt to her upon times as neceſſity ſhall require fo2thwith faz conveniency.; 
and p2incipally where it is fo2 avoiding ths danger of death, the Court hath 
power to put her Pain-p2iſe untill ſhe be delivered, fo2 it ought to be a truth 
concerning the Judges of the Common Law, which the Bo2all Poet hath 
ſpoken, Reddere perſonæ ſcit convenientia cuique: And with it agꝛees that 
advice which Bracton gives to the Judges, lib, 2. cap. 2. 

Conſiderent Judices efficaciter quid oportuerit ſecundum neceſſitatem, 
quidexpedierit ſecundum utilitatem, quid ligatum fuic ſecundum permiſ- 
ſionem, & quid deceat ſecundum honeſtatem. | 

2. That the Defendants recover their damages either wholly againſt the 
Pztncipal, oꝛ wholly againſt the Abcttazs, and not part againſt the one and 
part againſt the other; and that the Necoꝛd is Quæſitum eſt, fi prædicta He- 
- 1 eſt ſufficiens ad aliqua damna ſolyenda : And with this tis agzeed in 8 

. 3, 

7 Although that the Statute ſaith, Reſtituant Appellatores damna 
Appellatis, pet the damages ſhall be ſingulatim aſſeſſed; o: that the woꝛds 
are further, Secundum diſcretiqnem Juſticiariorum, habi to teſpectu ad pri- 
ſonam vel areſtacionem, & c. ©o that fozaſmuth as the cautts of damages are 
ſcverall, as the defamation, & c. of the one map be gꝛeater than of the other, 
and the damages of the one may be gꝛeater than of the other. 

4. That although that the Appelloꝛ be not ſufficient foꝛ to pay. yet his body 
ſhall be taken ad ſatisfaciendum. Quia qui non habet in ære, luet in Cor- 
pore. 

5. That althouch that Jurozs in the appeal have found the Defendants 
Abetto2s, yet inſomuch as they are ſtrangers to the Original“, they ſhall not 
be concluded, fo2 they ſhall be diſtrained ad reſpondendum : And to that they 
may plead not guilty, oꝛ other plea :Quia res inter alios actæ alteri nocere 
non debenr, 

Vide the Bok of Entries, Title, Appeal, diviſione damages 1, & 2. 
And this doth appeare alſo by the ſaid Statute which ſaves, that Si Abet tor 
convictus 
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convictus fir de hu juſmodi Abettat. per malit iam puniatur per onfonem & 
tenetur ad reſtitutio nem damnorum faciendam, | 
- Placita coram Rege apud Ebor. in Craſtino Sancti Trin. An. 7 Ed, 3. 44. 
Diviſione Indicment axe very wo2thy of abler vation; T he ee of one In⸗ 
dictment wae, Qu od ubi quidem Robert us de Bayons de Tunelby captus fuic 
& in priſona Caſtri London detentus pro quodam debit o ſtatuti mercatorij 
in Cuſtodia Thomæ Botelier Conſtabularij Caſtri de London ubi ipſe 
Thomas le Botelier poſuit ipſum Robert um in profundo Gaolo, inter Le- 
nones & vili priſona contra formam ſlatuti, & c. viz. dex Ed: 3. Et eodem 
profundo det inuit quouſque idem Robertus fecit finem cum eo de 40 s, 
quos ei ſolvit & hoc per exactionem. 


* * 


92 hd 9 


Dureſs per Gaoler. 


— preſentant, That one Wellingoner was arreſted ſoꝛ Tre ſpaſſe at the 
Suit of James Cantelupe, and detained in the (aid Goal, the ſgid Thomas 
foꝛ foꝛty ſſiilings, Ad largum ire permiſit :Idem Wallingoner ire non potuit 
quouſque finem fecit cum Roberto de Barton Clerico de dimidio Marcæ 
quod ei ſolvit & ulterius pro ferris. 


Item preſentant, That one John Aylmer of Digby purchafed of Thomas 
Lord of Bardolfe one Meſſuage, & c. Ibi venit Magiſter Clericus Eſchetoris 
colore officij ſui, & abſque aliqua cauſa dictam terram ſeiſinit in manus Do- 

mini Regis, et noluit ipſum Johannem per mittere terramſuam prædictam quo- 
uſque idem Johannes finem feciſſet cum prædicto Magiſtro Roberto pro 
40 5, quos cepit per extortionem & nunc manum ſuam amovit. 


Item preſentant, quod ubi Thomas Balivus Wapentachia de Flaxwell & 
Laughton, tenet Wapentachiam ſuam ſuper proclamationem, & illa proc la- 
mat io debet fieri ſolenniter in villa de Lasford & Kirkby, ſuper quam pro- 
clamat ionem homines VVapentachiæ poſſent pervenire ibi: Prædictus Tho: 
non fecit proc lamationes ſuas, per ” homines patriz amerciati ſunt gra- 
vicer, & hajuſmodi amerciamenta de 1js levata fuerint & hoc, per extorti- 
onem : To which he appeared and pleaded not guilty, and was found guilty, 
and fined and impꝛiloned. ; 


Item preſentant, quod Thomas de Maudon Balivus Wapentachiz de 
Boby & Grafton, tenere debuiſſet 2. VVappentachia in diverſis locis ad ac- 
ſiament um patriz prout de Jure deberet. Idem Thomas tenebat ambo VVap- 
pentachia in uno loco, ad maximum damnum populi VVapentachiæ præ- 
dictæ, & homines corundem VVapentachiorum nimis exceſſivè fuerint a- 
merciati. | 


Item Thoms Carleton unter Sheriff of the County of Lincoln, was in- 
dicted fo2 this, that one Barthol: de Lotgrave purchaſed a Wit againſt Ni- 
colas de Nottingham, and delivered the ſaid Wait to the ſgid Sheriff, who 
returnd a Tarde upon the ſaid TWait, although the ſaid Wyzit was ſufficently 
in time delivered: Et fic fecit iterum, &c. | 


Item Hugo de Baxter Latro notorius indictatus de fglopia non fuit reple- 
giabilis & quod malæ famæ extitit, | 4 
24 


| 
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Falſeia flida- 
1 vits, ; 


12 an Action ſuc le Caſe, it was reſolved per totam Curiam, that if a 
Sumner return one certiſted udon his -/ath in Court Chriſtian, 
where in truth he was not, and he is pꝛondunced Contumax, and a ter he 
is excammunitated, he ſhall have an Action fur le Caſe, o here is Injuria & 
damnum. And in ſuch caſe the JlaintiX ſhall have Judgment to recover, 
fo alt hough that the pꝛocee ding and Dath touching this matter are Eccle⸗ 
_—_ „ pet the dammage is temporall, foz he is diſabled to ſue in aup 

ut. 7 i ö 
And it was reſolved , that Perjury, by which Damages doe accrue, may be 
punilhed as a miſdemeano2 at the ſait of the Ning. | 

And alſo the party may have his Action upon the Caſe to recover Dama- 
ges, foz it ſhould be a very g2eat defect in the Law, and encoura ge ment to 
the parties, if men map commit Perjurp with impunity: And fo2 that reaſon, 
if Juroꝛs uſe Perjury th:mſelves, an Attaint lpeth at the Common Law, 
foz ſo it appears by Glanvil, lib! >; cap: 29; 15 H: 8. title Attaint 75 6 
H. 3.1b.73.& 75. and in the time of Ed: 1. Attaint 70. io2 the icft Ac which 
gave the attaint ; the Statute of Weſt. 1 cap: 38. vid. F: N. B: 109. vid: 2.7 
H. 6. 2 5. one who was to be a pledge affirmed upon his Dath, that he :0.1lo 
diſpend foꝛty ſhillings per annum, und upon re-eramination he con elled it 
falſe, foz which he was committed to the Fleet untill he made a Fine, which 
pꝛoves that the falſe Dath was the wꝛong and injury, and puniſhable by th: 
Law, Et ex conſequenti, when Damage fellow. ta the party, Hz thall have 
remedy by Action upon the caſe, 5 
In like manner it was agꝛeed, that if one make a falſe Affidavit by which the 
patty is arreſted and moleſted by pꝛoceſſe of contempt, he may have a action 
ſur e caſe, and recover damages. And although that when the matter is 
meer Eccleſiaſticall, the Court Chriſtian may puniih Pro ſalute animæ, yet, 
they cannot award any damages to the party, foꝛ if one within hzl» Oeder be 
beaten, th:y map pꝛoceed, againſt the Delinquent Pro ſalute animæ, but the 
Pie ſt ought to recoter his damages by action of Battery, So not ww th#a: ding 
that they may punich the ſaid Sumner in the caſe at the Bar, foꝛ Der jury 
and falſe certificate. yet the party gꝛie ved ſhall recover his Damages at th; 
Common Law: And although the matter be meerly Gcclefafricall, 
vet if the party grie ved hath damages, either by any wꝛongfull p2ocecdings of 
the Judge, 02 Biſ-feaſans, oꝛ non-feaſans,o2 Falſity of any Piniffer, oꝛby 
unjuſt pꝛoſecution of the pazty, the party gꝛie ved may hav? an action {ur le 
Caſe, and recover his damages, | 

Doctor and Student 118, 119. Action ſurle caſe, lyeth againſt the D2di 
nary, foꝛ a w2ongfull extommunication touching any thing cut of his Juril⸗ 
diction, lo there manp other god caſes : And the caſe in Fitz: 47 H. 6. 8, ff 
an Arch deacon refuſe to induct the Clerk, & c. he ſhall have an action upon 
the caſe, which was affirmed foz god Law by all the wourt, with which 
Aq2zees 26 H: 8 3. a. and true it is, that it is held in 38 fl: 6. 14, That in 
ſach caſe he ſhall have remedy againſt the Arch⸗deacon to punity him ;bat 
ſaving the opinion there, they cannot award him damages in luch caſe, bat 
he ſhall recover them at common Law: Do F: N: B: 92, If a man pꝛa⸗ 
reed againſt a P2ohibition,the party may have an Action uy thz caſe Azainſt 
him fo2 p2oſecutina in Tourt Chriſtian, vide Trin: 20 Ed: 3. Rot: 46, id 
the Trealurp : Richard Treſils Cale, there he recovered Damages against 
the Biſhop of Norwich, by him excommunicated after JI2chigitio'n, Ep.i/ 
copus adjudicatur eſſe illicitum expugnatorem Authoritatis Regiæ, & 
querens recuperayit decem mille libras, ſimile, Paſch: 13 Ed: 3, Rot: 
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de Hardeſhals caſe, Hil, 32 Ed. 3. Rot: 7 N. Ai Tho:Sexon iamant, recovered 


| againſt Lucy who was the Wife of Robert Cockſide, fos ſuing fo Rome pro 


tranſgreſſione facta per ipſum Thomam, pro captione bonorum & catallorum 
ſuorum & pro debitis,8& inde pronuntiari fecit ſententiam excommunicatio» 
nis, & c. he retsvers d by Uervic Damages to thꝛee thouland pound, dec. 
Trin:37 Ed: 1, Coſts were recovered againſt the Arch⸗biſhop of Canterbury, 
fozty pound pro damnis, per quod ipſum excomunicavit pro executione 
brevis Regis pro manu fortia amovenda. Ideo Epiſcopus capt. Mich: 29 Ed: 
3. Not: 19. ſimiliter : And divers other Rccoꝛds you may ſee in my Bak of 
Paekdonts, 


r — OY 


Paſch. 14 Jac. 


AZ Habeas Corpus tothe Marſhall of the Admiralty g2anted in Hill. 
Term laſt paſt , foz Haukeridge,Þ2iſoner in the cuſtody of the ſaid Par- 
thal!, who did return, Quædam cauſa ſpolij, &c. contra Haukeridge pendet 
indeci pro judicio & ſententia paratus ſir, & c. Qui quidem Will: Hauker- 
idge fie commiſſus remanet donec ante dicta Cauſa per præfatum Daniel Dun 
fuerit, Et hoc eſt cauſa, And alſo upon ancther Habeas Corpus, he made ſuch 
4 teturne, and otherwiſe parata fic xc. which the Court took to a very inſuffi- 
tient, and gave divers dates to amend the return, and to ſhew the cauſe 
of delap, and fo? why ſentence was not given, ſoꝛalmuch as ſententia fuĩt pa- 
rata, oz otherwiſe a man may be in perpetuall Paiſfon : And the Parchall 
would net amend his return, upon which the party being in P2ifon ſixteen 
02 eighten werks, alwates the return was eſt parabeta &c.ſo the canſe was 
Patata ad judicium, ſed nunquam judicata: And after in another TW2it 
retornable Craſtino Aſcentionis, was ancther return of Parata, 8c , without 
ſdewing cauſe of delay: Alſo it ſeems the return was inſufficient foꝛ another 
cafe, Viz, Quædam cauſa ſpolij civilis & maritima quæ coram, &c. which 
is too generall fo2 too cauſes, | | 

t, Foz that (ſpolij) is untertain, and on3ht to be ſpeciffed in ſome moze 
certainty of what things, oꝛ of, oꝛ in what things in particular, and does net 
ſhew any value ofthe Gods. 

2, That Maritima eſt ſuper littus, oꝛ in portu maris, fo2 thoſe appertain 
02 are next to the Sea, and pet the Admirall hath net Jurtſoicion Super lit⸗ 
tus maris oꝛ in portu, ſoꝝ that thev are Infra corpus Comitatus, as appears 
in many Books and Uecazds. And dit was avjudocd in Lacie's caſe, that Infra 
the high water mark, and low water mark, when the Sca is at an Cbb, it is 


'within the body of the County, Dyer, 15 Eliz. the Abbot of Ranſeyes caſe , 


pet this is Maritim, 15 Eliz: Dyer, fol: 326. Paſch: 17 Eliz. in Scaccatio ac 
contra Diꝑgs, fo which cauſe he tugth to have ſaid. Super altum mare. infra ju- 
riſdictionem Admiral li; foz the Statutes of 13 R: 2. cap: 5. 2H: 4. cap: 11 19 H: 
6, 7. confine him only ſuper altum marc: And the Return which concerns the 
Impꝛiſonment of the body ought to be certain. 

But fo2 the fir, all the Court reſolved, that it was inlucktticnt : Alſo 
there was ſhewn no time of the ſpayl; and for this, in the ſame Term, foꝛ the 
inſufficiency ol the Vetarn which the Court could not obtain to be a⸗ 
mended ; the ſaid Haukeridge Was — in apen Court untill = next 

1. erm : 
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Term: Alſo the woꝛds are Quædam cauſa ſpolii ac civilis ac maririma,yvid: 
28,H:8,cap:15, that upon an inſufficient returne the party ought to be bai⸗ 
led oz diſcharged,all our Boks and infinite P2eſidents are, vide 6 H,s, 44, 
otherwiſe if the Reto2n ſhall bz ſuficient when it is falſe, And note the pꝛo⸗ 
ceeding was Civiliter, fo2 to have reſtitution, & non Criminaliter. 

Note, that it was ſaid by ſome , that when Judgment is given, that one 
ſhall be hanged untill he be dead; the King cannot alter the Judgment, and 
command that he ſhall be beheaded, fo2 that the execution ought to be confoꝛm 

to the Judgment: and with this accozds 35 H: 6. fol: 58, & Stamford lib: 

I, fol: t 3. vide 27 Afl: pl: 41, vid: F: N: B: 144, where it ſeems that he may 
be beheaded, 2 2 Aſſ:pl: 49 One was beheaded to: killing of Adam Walton, 
the kings Melſlenger, which is there taken fo2 petit Treaſon, But when om 
is attaint of Treaſon, his judgment is to be hanged by the neck, and cut down 
alive, and his Entrals and privy members cut of from his body, and burnt 
in his ſight, his head to be cut off, his body to be divided into four parts, and dil. 
poſed of at the Rings will, ſo that in ſuch caſe the Ling map pardon all the 
execution, but Decapitation , foz this is parcell of the Judgment; and th; 
King map pardon all o2 any part at his pleaſure ; And it was reſclved that the 
Duke of Summerſer,fozalmuch as his Judgment was to be hanged by the neck 

could not be beheaded, fo2 that would alter the Judgment. And ſo it was reſol- 
ved in the caſe of the Lozd Sturton in the time of Queen Mary, and of th 
L o2d Dactes in the time of H: 8, both which were hanged foz Felony . 

Jt was reſolved alſo, that King H: 8. could not by the Law behead his 
Wives foz treaſon, foꝛ Judicandum eſt legibus, non exemplis. 

And note, that when a Noble man is attaint of Treaſon, and hath this 
Judgment as is afoze ſaid:the courſe is, that the Bing makes his Letters Pa- 
tents directed to the Lo2d Chancellor of England, reciting the Attainder; pet 
we minding to diſpence with that manner of execution of Judgment, in re- 
ſpect that the ſaid A.B, is a Noble man, do therfoꝛe by theſe pꝛeſents remit 
And releaſe the ſaid A. B. of and from ſuch execution of Judgment, and in ſkead 
thereof, our pleaſure is, to have the head of the ſaid A,B. cut of, 8c. as 
in ſuch caſes hath beenuſed, touching o2 concerning Noble men: And by the 

lame doe requirethe Lo2zd Chancello2z to make two TWzits under the geeat 
Seal, one to the Lievtenant to deliver the ſaid P2iſoner, and the other to the 
Sheriff of London, to receive and execute the ſaid P2iſoner, 8c, And the caſt 
4 the Lozd Sanchez was ſtronger, foꝛ that he was not Noble within England 

C. 


— 


Trin. 9 Jac. Regis. | | 


15 this very Term, J moved the Juſtices in Ser jeants Inne in Fleetſtreet. 
upon the Statute An. 7 Jac: cap: 6. which gave power to two Juſtices o 
Peace, to require any perſon oꝛ perſons, & c. and in ſome caſes one Juſtice of 
Peace only, If the Juſtices of Peace may make a ſpectall Warrant to Cow 
fables, 8c. to have the bodies df parties, who are to take the Dath ac 
co2ding to the Statute befoze them. And it was reſolved by all una voce, 

that they map, and that fo2 two reaſons: - | 
1. When the Statute gave power to Juſfices of peace to require any 
perſon o2 perſons, dc c. to take the Dath, the Law implicte gave them pow 
er 


— 


>: Oath before ; 
| Juſtices, 
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er to make a Warrant to have the body befoze them, foz Quando lex aliquid 
alicui concedit, conceditur & id ſine quo res ipſa eſſe non poteſt. | 
2. It is againff the Otfices of the Juſtices, and of the authozity given them 
ly the Statute, that they ſhall go and ſeek the parties: And peincipally in 
a caſe of ſo great conſequence.Then J moved, it in ſuch caſe the Conſtables 
map bzeak the houſes of the parties named in their Warrants: And it ſeemed 
to us all that they cannot, foz that they are not any Dffenders untill they 


- refuſe to take the Dath befoze them who have authozity to tender cit to them 


oꝛ commit ſome contempt to the Bing; And inſamuch as they are not yet Df- 


fenders, noꝛ are indicted no2 charged by any matter of Recozd, their houſes 


cannot be bzoken by Tarrant made by conſtruction upon the Statute, by 
which aut hoꝛitp is given, & c. to require them to take the Dath, vid . Statute 
7 Jac. andſee in it, that Baron and Baroneſſes, as to the tender of the Dath 
need not to be indicted, &c. foꝛ theſe wozds, Of or above the ſaid age or de- 
gree, are to be intended of the laid age, and above the ſaid degree, oꝛ other- 
wiſe the firſt clauſe concerning Barons ſhould be idle, vide thoſe who have po⸗ 
wer to tender the Path to them of the Nobility, have power to commit them 
upon refuſall to the Common Goal, by the generall Ac; and if any perſon oꝛ 
perſons being of the age of eighten years; oꝛ above, ſhall refuſe to take the ſaid 
Dath duly tendzed 8c. which clauſe extends to all before. 

Nete, if the perſon be fugitive in another County, he evades the Statute 
fo2 the pꝛelent; but he may be indicted fo2 recuſancy, and the Jndictment may 
be removed into thekings ! Fench, and they may make pꝛoceſſe againſt them in 
any County of England: Alfa if they are in their houſes the do: being ſhut, 


&c. then they map be indicted either befoꝛe the Juſtices of Alliſe, oꝛ befoze the 


Juſtices of Peace at the quarter Seſſions and then after a Venire facias, &c. 
by forte of à Capias, their houſes map be broken by the Sheriff, vide Statute 
10 Eliz, Cap: 2. (to which the Statute of 23 Eliz: refers, &c.) ſuch pro⸗ 
ceſſe is given in caſe of not repairing to Church &c.as in Indictment of Trel⸗ 
paſſe which is Ven:fac:Cap: &c, 


Memorandum Hil. Term 9 Jac:all the Juſtices of England by command- 
ment of the Ring, ſignified by the Lord Chancello2, were aſſembled to have 
conſideration vfthele two Statutes. And in the beginning of this Term, the 
ſaid points were recited and debated, and after god conſideration ſeverally, 
and conference had altogether: Jt was reſolved by all, That if one be in- 
dicted fo2 Recuſancy, the court may p2oceed by p2oceſſe upon the Statute 
of 23 Eliz:or by p2ocla:nation accoꝛding to the Statute of 28 Eliz And that 
the p2oceſſe upon the {indictment , fo2 Kecuſancy , and Ven: fac: 
Capias , &c. which is the p2oceſſe in Jndictment of Treſpaſſe ; and 
upon the Cap: the Sheriff upon requeſt firſt made to open the Do2 , ac- 
co2ding to the reſolution in SeymansTaſe,and when the Sheriff bꝛought him 
into Court, he map upon refuſall of taking his Dath be generally indicted ag 
befoze Juſtices of Allile, oꝛ in open Deſſion of the Peace upon refuſall befoꝛt 
them : But the Juſtices upon the ſecond day of conference, did not ſpeake to 
the other point. And after this reſolution was repoꝛted to the Loꝛds of the 
pꝛivp Councill at Whitehall, in the pꝛeſence of all the Juſtices of England, 
the ſeventh day of Feb: in Termin, ſancti Hil: 9. Regis, and the Lo2d Chan- 
cello deſired that we ſhould put our reſolutions in wziting ; To which 4 
anſwered, that the Judges never uſed to put their reſolutions in w2iting. but 
that if the Attozney 02 Solicito2 come tous (as the ancient uſe hath been to 
our Paedeceſſoꝛs) we will deliver our opinions to them again Ore tenus, 

but not in waiting. | 
At 
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At the third day of the conference in this very Term, it lee med upon the 


Statute 3 Jac: ii Juſtices of Peact upon refuſall beſoꝛe them, commit any 
perſon to Gaol without Fall o2 Bain-piſe , and mention in their TTlarrant 
the tender and refuſall, then the Juffices of Afſiſes , 62 Juſtices of Peace 
ought bo fendes the Dath again, and to have a ſpectall Indictment ; fo2 the 
wo2ds ofthe At 3 Jac; are, And if the ſaid perſon or perſons, or any other 
wharſoever, &c. ſo that this wo2d (other) exclades the perſons, who were 
committed (62 refuſal, But it ſeems if the Mittimus of the Juſticesof [Itace 
&c. do net compzchend any tender and refuſall of the Dath, then they may be 
generally indiced.as upon refuſall in open Court,fo2 the Toart cannct take na⸗ 
tice of tender and relulall in ſuch tale: And it was reſolved,that the Pajd2 num- 
ber of the Juſrices of Peace who commit the parties, have election to com mit 
1 7 fo the next allites, o2 the next Deſſions ;fo2 the wozds of the Statute 
being in the Diſjurtttivez ſome may be moze apt to be committed untill the 

off Aﬀſifes, and tome untill the next Sefſions : And it is tobe obſerved, 
that two Juſfices, of which the one is to be of the Quorum, by the Statute / 
Jac: ap commit any perſon above the age of eighteen,and under the degzes 
of Nobility, although that he be not indicted, noꝛ convict, & c. But a Juſtice 
of Peace cannot commit any unleſſe they be pꝛolecuted, indicted, oꝛ condicted, 
&c. attording to the Statute 7 Jac: And it was reſolved by all, That if the 
Jndictment be commenced upon the Statute 3 Jac: upon refuſall in open 
Court, the Indictment maybe ſhozt and generall, of what the parties are in- 
dicted, & c. And not lo if the Jndictment be upon the Commitment made by tws 
Juſtices of Peace ; this is god of any perion whatſoever, but in ſuch caſe if the 
Mitt imus be eſpeciall, compꝛehending the tender of the Dath & refuſall, there 
ught to be a ſpeciall Tndictment and refuſall in open Court. Alſo if the 
Ju ce of Peace make a ſpeciall Mittimus, then the Jndictment oucht to be 
ſpecial, ſcil. To recite that the party was indicted oꝛ p2eſented, &c. in cers 
tain, accozding to the Statute of 7 Jac; And that he refuſcd betbze one Juſtice 
of Peace, oꝛ otherwiſe. in open Court; but if the Mittimus be generall, as is 
afoꝛeſaid, then Indict nent befo2z Juſtices of Alliſe at the Alliſes, o: 
17 of Peace at the Sellions of Peace may be generall upon the Statute 
3 Ja, 


Mich, 10 Jac, Regis. 
The Earl of Northamptons Caſe. 


"DP Þe attozney-gentrall infozmed again Thomas Gooderick Gentle⸗ 
1 man, Sir RichardCox Bnight, Henry VernonGentleman, Henry Minors 
Seijeant of the Waggons, Thomas Lake Gent. and James Ingtum Merchant, 
Orè tenus in the Star Chamber, the la# day of the Scar Chmber, and charged 
Gooderick that he EE and publiſhed of the Earl of Northampton, ane 
of the Gzandeesand Peers of the Bealm, one of the Kings vivo Connell, 
E92dp2ivy Seal, and Lo2d Guardian of the Cinque-pozts , divers falſe 
and horrible Scandalls ſcil. That woze Jeſuites, Yapifts &c. hive come 
into England, ſintt the Earl of Northampton was Guardian of the Cinga.⸗ 

pozts then befoee,. ... 
2, That the ſaid Carl had weit a Bok epenly againſt Garner, & c, but 
ſecretly 
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ſecretly he had wzit a Letter to Bellarmine, intimating that he wzit the ſaid 
Book Ad placandum Regem, five ad faciendum populum, and requeſted that 
his Bok might not be anſwered ; and that the arch-biſhop of Cancerbury 
had certified it to the Bing, and that the ſaid Gooderick did relate it to one 
Dewsbury,a 1Batcheloz in Divinity, who had acquainted the ſaid Carl with 
it, Gooderick being examined, confellsd the woꝛds ſpoken ; but to extenuate 
his offence ſaid , that he was not the firſt Founder: And he vouched the ſaid 
Sir Richard Cox, who confeſſed that he related to Gooderick the matter con- 
cerning the bok ofthe Carl, and his letter to Bellarmine, but not the wo2ds 
concerning the Cinque-pozts : And that the Arch-biſhop of Canterbury had 
infozmed the Ring of it, tothe intent that the Carl of Northampton ſhould 
not be Lo2d Treaſurer ; and toertenuate his Dffence, he vouched the ſaid 
Vernon, who upon examination confeſſed that which Richard Cox had 
publiſhed, but that he was not the firſt Autho2 , but he cited the ſaid Lake, 
who did likewiſe confeſſe what Vernon had ſaid, but that he heard it from 
Serjeant Nicols, who being examined confeſſed it. And with all, that one 
Speaker related it to him, and that he had heard it from one James Ingrum 
and James Ingrum being examined confeſſed the wozds concerning the ſaid 
ok of the Carl, and of the Letter to Bellarmine: And that in the month of 
October, he heard the ſaid wo2ds of two Engliſh Fugitives at Ligorne, and 
never did publiſh them untill the death ol the Carl of Salisbury, Treaſurer , 
who dyed in May laſt: And all the ſatv Defendants confeſſed at the Bar, 
all that with which they were charged, And at the hearing of this Caſe were 
eleven Judges of Law, Fleming Juſtice being abſent Propter zgritudinem, 
And lo it was reſolved, that the publiſhing of falſe rumozs, either con- 
cerning the Ring, oz of the high Grandees of the Realm, was in ſome 
cauſes puniſhable by the Common Law: But of this were divers opini⸗ 


x. Touching the matter and quality of the woꝛds. 

2, Touching the perſons of whom they are ſpoke. 

3. The manner of contrivance, o2 publiſhing of them, 

4+ Touching the puniſhment,fo2 which cauſe divers Ads have made decla- 
ration, and have put things in certainty, | | 


And firſt of all, as to the wozds 02 rumozs themſelves. 
1. They ought to be falſe and horrible, 

2, Of which, diſcord or{lander may ariſe betwixt the King and his people 
ot the Grandees of the Realm, Weſt. 2. cap, 24. cr between the Lords and 
Commons, 2 K. 2:cap: 53. by which great perill and miſchief may come to 
all the Realm, ibidem. | 


The ſubverſion and deſtruction of the Realm, ibidem. And for this the 


faid Act of 2.R;2. againſt rumors, falſe and horrible Meſſages, 


2. As to perſons , they are declared to be P2elates, Dukes, Carls, Ba⸗ 
rons, and other Nobles and G2andees of the Realm , and alſo of the 
Chancelloz, Treaſurer, Clerk of the p2ivy Seal, Steward of the houſhold 
our Soveraign Lo2d the King, Juſtice of the one Bench, and of the o⸗ 
ther, oꝛ of any the gꝛeat Officers of the Realm, ut 2 R: 2.cap: $5. and the 
— is contained within the Act of Welt: x: cap: 34. às appears in Dyer 5 

ar:I55. 

3. As tothe third point it was reſolved, that if ane hear ſach falſe and 

Mm | hoꝛrible 
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aſe. 


hozrivle rumoꝛs either ot the Ring, oz of any of the faid Gaza ds, it is nat 
lawfull foꝛ him to relate to others, that he hath heard 1: S: to ſay ſu. h ialle and 
ho2ribic woꝛds; foz if it chould be lawfull, by this meanes they map be pul⸗ 
liched generally, 8:c. And this doth appeare by the ſaid Statute, viz, That 
the party wall be impaiſoned untill hee find out the party who ſpone them, 
which p2wves that it was an ofence, oꝛ otherwiſe he ſhould net be puniſhed 
fo2 it by ine fo2 this is implicd)and Impꝛiſonment. ; 

It was al'oxeſplved ,- that th: -D#Fenders at the Bar, if againff them the 
p29ee@dings had hen by In ictment upon thefe Statutes, no Judgment could 
be had againſt them that they ſhauld be imp2iſoned untill they found their 
Autho2 :#62, fo2 example, Gooderick did not relate to Dewsbury that hee 
heard ſrom Sir Richard Cox, but he related the ſame wo2d3 as of himſelte ; 
And fo2 this no Judgement can be given againſt him, that hee ſhall be impꝛi⸗ 
ſones untill he fin his Authoz ; faz this, that he ought to be indick d faz the 
words which he himſelke did ſpeak, and then, De non apparentibus & non 
exiſtenti bus eadem eſt ratio, When the India ment is generall without al 
relation tu a certain Authoz, the Judgment, which alwaies ought to be given 
of matter apparant within the Recozd, cannot be that he ſhall he inpziſoned, 
nytill he hath feund his Authoz, = 

And it was reſolved, that if A. ſay to B. Did you not hear that C. is guil- 
ty of Treaſon, &c. this is tantamount to a ſcandalous publication: and ina 

2ivate Action foz ander of a common perſon „ if 1:5: publiſh that he hath 
heard I:N:fap, that I: G: was a Traytoz oz Theef; in an Action of the Caſe, 
if the truth be ſuch, he may juſtifie :1But if 1:S: publiſh, 

That he hath heard generally without a certain Author. that 1:G: was a 
Trayto2 oꝛ Thief, there an Action ſur le caſelyeth agatnft 1:S: fo2 thie, that 
he hath not given to the party agzieved any cauſe of Action again# anp, but 
againſt himſelie who publiſhed the wozds , although that in truth he might 
hear them, fo2 otherwiſe this might tend to a g2eat flander of an Innocent, fo: 
if one who hath Læſam Phantaſiam, 02 who is a D2unkard, oꝛ of no eſtimation 
ſpeak ſcandalous woꝛds, if it ſhould be lawfull fo2 a man of credit to repoꝛt 
them generally, that he hath heard fcandalous wozds, without mentioning of 
his autho2, that would give gꝛeater colour and pꝛobabilitp that the woꝛds wert 
true in reſpect of the credit of the Repozter, than if the Authoꝛ himſelfe ſhould 
be mentioned ,fo2 the reputation and god name of every man, is dear and pꝛe⸗ 
cious to him: And a Reco2d was vouched in Mich. 33 & 34 Ed: and in the 30 
Aſſ. pl: 10, and in the Exchequer Mich: 18 Ed: 1, Rot: 4. | 

Nete, that all the Commiſſions of Oyer and Terminer give authozity to 
enquire De illicitis verborum placitationibus, vide le Stat: 5 R: 2. cap: 6. 
& 17 R: 2, cap: $.concerning Rumozs, and in 3 Ed. 2. in ths Crchequer , 
Henry Bray fpoke of John Foxley Baron of the Exchequer : It was reſol⸗ 
ved, that the Judgment in an Indictment upon the ſaid Statutes,when the 
woꝛds are [poken generally, without relation toa certain Authoz, is, that the 
Difender ſhalt be fined and impaiſoned, kor this is implied and included in 
the ſaid Statutes, as an incident ts the offence, although that it is not er- 
pꝛeſſed. Alſo the party gzieved map have an Action de ſcandalo Magnatum, 
and recover his damages. Alſo the party gzieved and the Kings Atto2ney, if 
the Daenders deny it, may exhibit a bill in the Star-Chamber againff the 
Ockender, in which the King ſhall have a Fine, and the party ſhall be impꝛil⸗ 
oned and the Court of Star-Chamber may inflia co2pozal puniſhment, as to 
ſtand upcn the Pillozy, and to have papers about his head. | 


nd 


— 
Caſe 


And if the o::enders confefle it, the. to pꝛaπ¾.W Oe tenus upon thur own 
confeTion; and fie the publication of the ſaid wozde, all the Defendants were 
puniſhed by all the preſence, una voce nullo contradicente by Fines and 
Impꝛiſonment; And Gooderick and Ingrum were ſined the moſt, for that 
Goodrick had no aut hoꝛ foꝛ the woꝛds concerning the Cinque Poꝛte, nor could 
Ingrum find any Author foz to vouch, that he heard by perſons unknobun at 
Ligorne in fozraign parts ; and therfoze it was taken as a fiction of his own. 


Trin. 10 Jac, 
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Eſtwicks Caſe in Curia Wardorum. 


Ing Philip and Quten Mary by their Letters Patents De gratia ſpeci- 
ali & ex certa ſcientia & mero motu, & c, aranted to Aringal Wade in 
Fe, the Farm 02 Gange called Milton Gange in Com. Bedford, parcel of 
the poſſeſſions of the late diffolved Bonaffery of Wooborne, Tenendum præ- 
dictam firmam five Grangium de nobis & ſucceſſioribus noſtris , ur de Man- 
nerio noſtro . de Eaſt Gteenwick in Com: Kantiz in capite per ſervitium vi- 
ceſimæ partis unius Feodi militis pro omnibus redditibus, ſervitijs, ex- 
act ionibus, & demandis quibuſcunque, which Grange by mean conveyance, 
came to Chriſtopher Eaſlwick, after whoſe death the Tenure was found ver- 
batim, accozding to the wozvs of the Patent. And the queſtion was, if the 
Tenure was by a Mean, as of the ſaid Honour, oꝛ in Capite : And their pꝛin⸗ 
cipal reaſon was, that the Letters Patents of the Bing ſhall be conſtrued ac- 
toꝛding to the kings intention exp2eſſed in his Charter. And in this caſe of 
neceſſity ſome wozdg ou7ht to be rejected, ſcil. theſe woꝛds (in capite) and 
then the ſenſe will be, Tenendum de nobis & c. ut de Manerio noitro de Eaſt 
Greenwick in Com. Kant iæ per ſervitium viceſimæ partis unius feodi militis, 
&c. oꝛ theſe woꝛds, De Mannerio noſtro de Eaſt Greenwick in Com. Kantiz 
and then the ſenſe will bee, Tenendum de nobis, &c.in capite per viceſimam 
pattem unius Feodi militis &c,fo2 both together cannat ſtand; and then the 
better ſhall be taken fo2 the King, as in 5 Mariz, Dyer 162. Tenure of the 
King, Per ſervitium militare, is to be intended Tenure in Capire . So Te- 
nure de quo vel quibus & per quz ſervicia ignorant, is Tenure in Capite, 
faz the be ſhall be taken foꝛ the Ring, 15 vide H: 7. 7. 14 Ed: 4.5. & 3 H: 
7. 12. 9 H. 7. 9. 6, per Huſſey 13 H: 7.4 per Fineax, 19 H: 8. title Office 
Brook 5 8. action. 

. fincther reaſon was added, that if theſe words, in Capite, ſhall be re- 
jected, then the woꝛds enſuing, ſcil. per ſer vit ium viceſimæ partis unius Fe- 
odi militis, &c. ſhall be rejected here; and then the Tenure will be by 
one entire Fee ofa Knight , foz wozds inthe middle of a Sentence mav be 
extracted : And as well the conſequent as the p2ecedent ſtand: But it was 
anſwered and reſolved, that the ſaid G2ange was held of the king as of the 
Honour, and nat in Capite, And the reaſon was fo2 this, that Tenure 
of the King in Capite is as much as to ſay, Tenure in G20ffe, a2 of the 
perſon ofthe King: And fo2 this, that the chief and peincipall part of the 
body of the Tenure ofthe perſon of the King is ſaid in Capite. And it ap⸗ 
pears by ancient Reco2ds, that in ancient time all Tenures in Gzoſle, oz 


of 


Caſe. 


of the perſon of a Subject called Teauies in Capite: as in Clauſe: 9 H: 3. 
member 28. Robertus filius Madock tenuit rerram de Thoma Corbet in 
Capite: And in the ſame manner vou thall and by manp other ieco2ds, Landg 
to be held of Subjects in Capite, which we call Tenure of the perſon oꝛ in 
Goſſe, but of late time Dicitur de Rege ſolum modo, terras teneri in Capite. 
Then it is as much as to ſay, Tenendum de nobis, & c. ut de Manerio 
noſtro de Eaſt Greenwich in Groſſe, ut de perſona noſtra, which is againſt the 
nature ofa Tenure in Gꝛolle, 62 «i the perſon when the Land is erprefly 
limitted to be holden of a Bannoz2, & c. And foꝛ this, if the ſaid woꝛds ſhould 
be tranſpoꝛted, ſcil, Tenendum de nobis in Capite ut de Manerio noſtro de 
Eaſt Greenwich. & c. this will not alter the Caſe, foꝛ when in the beginning 
o2 end, the Law is erp2efly limitted ta he held Ut de Manerio, the enure of 
the perſon is abundant, oꝛ it may have this ſenſe, that the king is Caput to- 
tius Regni: And ſoꝛ this, inaſmuch as it is limited to hold of the King, who 
is chief, it may be vulgarly ſaid, that the Tenure is in cheif, inaſmuch as it is 
of the Bing as of a Pannoꝛ. 1 5 
And as to the ſecond Dbjection; it was reſolved, That the abundant worde 
ſhall be extended in Conſtruction of the Law, and not the words ſubſequent, 
which doth limit the Term in certainty : Aud with this reſolution in the 
p2incipall point agrees Mich: 17, & 18 Eliz. 345. where it was found that 
Owen ap David was ſeiſed of certain Land in Fee held of the Queen, as ol the 
Pazincipality of Wales in Cap: And it was held, Per concilium Curiz, no 
Tenure in Capite; andſo (as it was ſaid)it was reſolved in the time of H: 8; 
in Baron Lukes Caſe, where Lands were g2anted by the King to hold of him 
as of the Yonour of Huntington, in Capite, that this was a mean Tenure, 
And not in Capite. 
Nota. That a Tenure of any ancient Yonours, as of Rawleigh, Hagent, 
and Pe verell, are by uſage, and allowance in all ages taken fo2 to have the 
effect of a Tenure in Capire, ſcil. To have all the Lands in Guard, &c. Et 
non valet ratio contra experimentum, vide le Stat. de Magna Charta, cap: 
31, andthe 11 H: 7. in Rot: Parliamenri not Printed, and 1 H:6, cap: 4 
vide Btacton. lib: 2. fol: 87, 30 H; 8.Dyer 8. 58.29 H:8, Brock. title Liyery 
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